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Immigration Detention: A Legal Overview

The Immigration and Nationality A¢tNA) authorizes—and in some cases requirethe

Department of Homeland Security (DHS) to detain-tb8. nationals (aliens) arrested for Hillel R. Smith
immigration violations that render them removable from the United Statealien may be Legislative Attorney
subject to detention pendign administrative determination as to whetteralienshould be

removed and if subject to dinal order of removalpending efforts to secuteh e  admiovaln

from the United State3.he immigration detention scheme is multifaceted, with differelesr

thatturn onseveraffactors, such awhether the alien iseeking admission into the United States

or has beemawfully admitted intathe countrywhether the alien has engaged in certain proscribed corashactvhether the
alien has been issued a final order of remdwammany instanceBHS maintains discretion to release an alien from custody
But in somenstancessuch as when an alien has committed specdigdes the governing statutes have been ustb®d to
allow release frondetentiononly in limited circumstances.

September 16, 2019

The immigration detentioachemas mainly governedoy four INA provisions thaspecifywhen aralien maybe detained

1. INA Section 236(a)generally authorizes the detention of aliens pending removal proceedings and permits
aliens who are naubject to mandatory detention to be releaseti@rd oron their avn recognizance

2. INA Section 236(c)generally requires the detention of aliens vahe removable because of specified
criminal activity orterroristrelatedgroundsafterrelease from criminal incarceration;

3. INA Section 235(b)generally requires the detentionagfplicants for admission, such as aliens arriving at
a designated port oh&y as well as certain other aliens who have not been admitigaraled into the
United Stateswhoappear subject to remoyaind

4. INA Section 24Xa) generally requires the detention of aliens during-al&p periodafterthe completion
of removal proceedings amermits(but does not require) the detention of certain aliens after that period.

These provisions confaubstantiahuthorityupon DHSto detain removablaliens butthat authorityhasbeen subject to
legalchallengeparticularly in cases involvintne prolonged detentioof alienswithout bondD HS ' s  d autherityisi o n

not unfettered, and due process considerations may inform the duration and cooditiona | i e n.dn'200d,¢he e nt i o n
SupremeCourt in Zadvydas v. Davisonstruedhe statute governing the detention of aliens following an order of removal as
havingimplicit, temporal limitations. The Court reasoned th@anstruing the statute to perrttie indefinite detention of

lawfully admitted alies aft er their removal proceedi nd $ 2008 howeverrthei s e “
Court inDemore v. Kinruled that the mandatory detention of certain aliggrsdingtheir removal proceedingat leasfor

relatively brief periodswasconstitutionally permissiblelhe interplay between théadvydasandDemorerulings hascalled

into question whethedhe constitutionalstandards for detentigrior toa final order of removal differ from those governing
detentionaftera final order igssua. Several lower courts have interprefedmoreto mean that mandatory detention

pending removabroceedingss not per se unconstitutional, but tBadvydasautions that if this detention becomes

“prol onged” i withihee process tequicements.o r t

Additionally, somelower courtshaverecognizecconstraintonDHS ' s d powerthat theBupremeCourt hasot yet
consideredFor instance, somepurtshaveruled that the Due Process Claugguires alienfn removal procedingsto have
bond hearings when detention becomes prolongbdrethe government bears the burden of provheagthe alien s
continued detention is justifieth additonas et t | e ment a gr eHomsSettlemkent which is enforced byea
federal district courtcurrentlyl i mi t s DHS' s abi | iwhoyaretsubjectte reraovdfurtharjwhile n mi nor s
litigation concerning immigration detention has largely centered on the duration of detention, some coedadidesd

challenges to the conditions of immigration confinemganerally under thetandards applicable to priel detention in

criminal casesSome courts have alsestrictedd HS' s abi l ity to take custody of alie
enforcement officialsipon issuance df i mmi gr ati on det ai ners.”’

In short while DHSgenerallyhas broad authority over the detention of aliens, that authority igithatut limitation As
courts continue tgrapple withlegal and constitutional challenges to immigration detention, Congress may consider
legislative options thatlarifyt he scope of the federal government’'s detent
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Thlenmi gr atNadn odAmt i (tdyNtAHe-ainde $ n s ome—tclaesses requi r e
Depart ment of HomedahrddUWseSc.urniatlyi)ambeHeSs)t @do f or

i mmi gvatila@ani ons that render t h'dmeriemomivgbatei 6 mom
detentisarvegi mwo es.i nmRAirrys tp, e miseatseenat pi por ne hneanyd e d

al ispnesa&thcki s or her irffehmeo vadlitehnmat eregqoorder ed

ma lsiet easi er bfeorquriecrkd Ws edtimact, s 0 ate darstessenv enay

the additi @anale nggnayt ptolsree atf by t he alien to the saf
whitlhee removal walcess is under

The '$dNeAt enti on fr amewor k, howevest ur nswhgeubhteirf ac et
t he iadeekni ngdiming it ke Uni t vdhsSl awésa |l dyhadmi tted i
counwhreyt her the alien has comhiettt ednderct aire ndrir fin
hi m ocr sheecrumindy whies hiebeithmge hdli & mapper nodcienegh iarsegnso vo r
been astiuedlr eonoda@ad . of

I n mangetaseison is discretiongarygcednidnDHS&Gr maly r e
proceedi bgmisr dcver recogummdaenn wa,dear of supervisio
t hoeut come of t HABwse ptrloeresidiehtgascehose involving

have committ edt lrsereaenil fyi d d nmod rtiemdehset hhrec uanh & eann cneasy
rel efarsoend custody.

Thi s auwtploihreesst atut ory angovedihica et wiift iad mewasr, k
fram &l neni al arrest and placemésnemornaime moval p
the Uni tlend pStratiesu.l ar ,t hkebsgt a tepptoarvtiy se xoanngv teshsat s pec

1SeeB U. S. C. 8§ 1103(a)(1) (“The Secretary of Homeland Secur.i
enforcement of this chapter and all other laws relating to the immigration and naturalizatiengfexcept insofar as

this chapter or such laws relate to the powers, functions, and duties conferred upon the President, Attorney General, the
Secretary of State, the officers of the D20@3aheforment of St at
Immigration and Naturalization Service (IN&ased to exist as an independent agency under the U.S. Department of

Justice, and its functions were transferreDHS. SeeHomeland Security Aadf 2002, Pub. L. No. 10296, §8 101,

441, 451471, 116 Stat. 2135, 2142, 2192, 2195, 2205 (2002).

2SeeDemor e V. Kim, 538 U.S. 510, 528 (2003) (“Such detention
deportable criminal aliens from fleeing prior to or during their removal proceedings, thessimg the chance that, if

ordered removed, the aliens will be successfully removed.
detention serves the purpose of “assuring the alien’s pres

3 SeeMatter of VddezValdez, 21 1. & N. Dec. 703, 709 (BIA 1997) (observing that the immigration detention

provisions “ wenswinggranaunitgsdfetyara tha criminah | i appearancat all deportation

hearings.”),; Matter of81D/r y(sBdlaA e1,9 9240) I(.“ [& ]IN. tDheec .al8 1lebn, canno
a danger to the community upon consideration of the relevant factors, he should be detained in the custody of the

Service. ") ; Matter of Patel , 1 5gererallyi&noNand sboeld notbé dethined6 6 6 ( Bl A
or required to post bond except on a finding that he is a
(citations omitted).

4SeeB U.S.C. 88 1225(b)(1)(B) (detention of arriving aliens aliehs who recently entered the United States without
inspection, and who are subject to expedited removal), 122
who are subject to removal), 1226(a) (general detention authority over aliens subgecdval), 1226(c) (detention of

aliens who have committed certain criminal offenses or engaged in other proscribed conduct), 1226a(a) (detention of

suspected terrorists), 1231(a)(2) (detention of aliens following completion of removal proceedings)(6231

(detention of aliens following completion of removal proceedings).

51d. § 1226(a).
61d. §8 1225(b)(1)(B)(ii), (ii))(IV), 1225(b)(2)(A), 1226(c), 1231(a)(2).

”
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an araigamu bte debwiinmmi gr ati oncavthbhowh @ naelgiseannd t he
mape r eflremmedlulsd ordggpor t tdvesrnoil @gslcusb@HEE enges t o
det epobwamd some ofi mphoes g du dri etshtarltil catkiitahredr liogtny . t h e
report hxvan mhese | egal d€valgapmaent csomay diemfsod mg i
t ha may tmoediifmgmi gr ati on. detention frameworKk
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The Supreme rCeoao dgtnhheaisel tdeenagl baeopamenundoubted
power ovVert notfiegirsautbdf ehhe st"dtnwcd udfi ngl iwdnsh respect

admi ssi on, exclusi on, afdhiremavahofiroy ithel Wdes e
detain aliens pending determinatioaesudsryo whett
The Court  htatsi 9 rkerdo adp viswgmi gorna ttihsen ignohveerrennnie nstover e
authority to control its borfdNetasabayd thse Celbati:t

“repeatedl y éonvpehra snioz eddlauighesict ablse t he | egi sl ati ve |
more compl et’'¢d htehan mi ts sf@oamd V&b @y ri eesnss may make r ul
to aliens that would be.fnacceptable if applied

Despite the @dpowvweardnmenmi hge a3 u porne npeceMaat edhgs decl ar
t halti ens pvhys ibaalelryed t he obrei tuendl et dthees pr ot ecti ve
Due Process Clause of appktioE'padrlBwiAtmeind memea , Umwihti e d
St at es, i nwhH autdh enrg tah @ iemspresence here is | awful,
per maKBPwme .process protections generally include
opportunity to be heard b&Awmdeoneppffr obhlkee bhond a
of the Due Préffepsesed€bmubeonSbwthiewy tdoaet Saipmte me

7 Arizona v. United States, 567 U.S. 387, 394 (2012).

8Seed NS v. Del gado, 466 U.S. 210, 235 (1984) (“Congress, of
and exclusion of aliens, . ") pow&af Congrasovertheatmissians, 347 U. S
of aliensand their rigihto remain is necessarily very broad, touchlng as it does basic aspects of national sovereignty,

more particularly our foreign relations and the national s
9SeeReno v. Flores, 507 U. S theauthditytodchab iai(s 3u8p2@ejl of éntehgthey r ess has
country illegally pend;i n@artlhsedamr w.eplandan,on3 2 al.ih.gssh 24, 5=¢
necessarily a part of this deportation procedetdhink. ”); Wong
it clear that detention or temporary confinement, as part of the means necessary to give effect to the provisions for the
exclusion or expulsion of aliens, would be valid.”).

see andon v. Plasencia, 459 U.S. 21, 32 (1982) (“[T]he powe
prerogati ve’erelKbmiutfédd vSt Sthessighnessy, 338 U.S. 537, 542 (19
fundamental act of sovereignty. Thelrigo do so stems not alone from legislative power but is inherent in the

executive power to control the foreign affairsoh e nati on” ) .

1 Fiallov. Bell, 430 U.S.787,792(1977)(quoting Oceanic Steam Navigation Co. v. Stranahan, 214 U.S. 320, 339
(1909)).

12 Demore v. Kim, 538 U.S. 510, 522 (2003).

13 Zadvydas v. Davis, 533 U.S. 678, 693 (20GEe alsdMathewsv . Diaz, 426 U.S. 67, 77 (1976)
presence in this country is unlawful, involuntary, or transitory is entitled to that constiutio pr ot ecti on. ”) . The
Amendment’'s Due Process Clause provides that “No person sh

due pr ocesE.S.GANST.amend. V. . . "
14 Mathews v. Eldridge, 424 U.S. 319, 333 (1976).
15 Foucha v Louisiana, 504 U.S. 71, 80 (1992) (citing Youngberg v. Romeo, 457 U.S. 307, 316 ($882))s0
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Court has recognized that due processsconsiderat
exercise of its immigratiremgampdwearg,t htelseer &€ oins i I@mMe
may be consequenti al

Generrdail érys isne eédlQidhipp me Uni ted States typically hav
constituti arhaln parl d teeitsh ipomesd®achoeu NnSupr eme Court has
hel dltikeats s3eeking entry into the United States |
application8arddrt med nipdsssé eommeah aut hority in thos
| eaosntstcr ai ned by dueTipu 96KOXI KQ HYE\i Y eBnQaltiMeddCn E WD WHYV
OH]HLt he Supreme Court upheld the indefinite det
into the United St dTde ffColulrowir uip‘ea nmipliagrra/theoad.i

har bboamgEel | i s nigsltdard gpemttinenmmtt s t o remove him di
“entiryt o the United Stateatednastiht'¥Yheppgeoedl! at bl
Never tsheme stsg e gge hitaedt he constituti onal i mitat
aliens pert 8URFHGA@MDNQAso rtelgaairrdi ng t heir applicati
foreclose the availability of redreé&3huwhen fundsza

sormeoweorur tcomahwkdad ar r i wd ngu fafl ii einesnthadue process
against unreasonably prolGHbBbBdadebenrtianpl andgdt
exclusion of an alien who potentially posed a de
al ise e t?eFnutritohne.rgrmo rde¢ e srse of t he extent of their dt

Zadvydas 533 U.S. at 690 ( “—FHronegowromentfcustody) détemijmn, or stloenfonrmasrot
physical restrairt-lies at the heart of the libet y t hat Cl ause protects. ”).

6Seelandonv. Pl asencia, 459 U.S. 21, 32 (1982) (“This Court ha:
the United States requests a privilege and has no constitutional rights regarding his applicatioppfeertie admit

or exclude al i ens i Fhe @ours loowaver, das daid thatra esturdaggal permarent’resident

(LPR) has a due process right to a hearing before he may be denied adrissighat 33 (describing Supreme Court

precedent “as holding ‘that the returning resident alien i
underlying any attempt to exclude him ). (quoting Rosenber

171d. at 32.
18 Shaughnessy v. United Stamsrel.Mezei, 345 U.S. 206, 2146 (1953).

191d. at 215;see alsdJnited Stateex rel Knauff v. Shaughnessy, 338 U.S. 5324 (1950) (upholding exclusion of

alien detained at EI wlhawvertre pracaddre authatrized ley Cdngress is, iy is dudr process’ |

as far as an alien denied entry is concerned”). This disti
treat an alien arriving at the border or port of entry as thbegdiad never entered the country, even if he is,

technically, physically within U.S. territory, such as at a border checkpoint, an airport, or an immigration detention

facility. Seezadvydas 533 U. S. at 693 (“The di stediamenttyinmthe bneked ween an al i
States and one who has never entered runs throughout immigration law. It is well established that certain constitutional

protections available to persons inside the United States are unavailable to aliens outside of olr geograbor der s . 7 ) .
%SeeReno v. Flores, 507 U.S. 292, 302 (1993) (recognizing th
which forbids the government t o &atalf noimattigrevhatpeocessass n ‘' f undamen
provided,ud ss the infringement is narrowly tailored to serve a
Kwai Fun Wong v. INS, 373 F.3d 952, 971 (9th Cir. 2004) (*“
proceduralrights of aliens with respett their applications for admission. The entry doctrine has not, however, been

applied, by the Supreme Court or by this court, to deny all constitutional rights-todomi t t ed al-+4 ens. ") ; Ro s ¢

Garcia v. Hol Il and, 322 Ffa@ that&8uslgble dlidne arg eftitldd to @ssmprocesz,003) ( “The
however, does not mean that they are not at all protected by the Due Process Clauses of the Fifth and Fourteenth
Amendments.”); Chi Thon Ngo v. | NS, 1a%2 eF .a3ld e3n9 0i,s 3a9 6 p(e3rds o
purposes of the Fifth Amendment and is thus entitled to substaludpmocess ” ) (ci ti ng Wong Wi ng v. U
163 U.S. 228, 238 (1896)).

21 See e.gRosalesGarcia, 322 F.3d at 413l 4  ( “MeZeiChug explicitly grainded its decision in the special
circumstances of a national emergency and the determination by the Attorney General that Mezei presented a threat to
nati onal security."”); Kouad40 ¢S. DedNMeagwadddd@ipthel “ Supp. 3d 2
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arriving aliens may be entitled to at | eas
r l'y det ai

consi de whet her an individua& i s | awful

Budue@rocessr aominemsl become more siigecnailfliyc aenntt eornecde t:
Unit edAStadit ecu shs@up m@amowrelt, otgsrecogni zed that ali
entered the United PteatbeompeeveheuRisaw®huuAmgndmeat
Proces £T@ltas®@odur glhs@mgge¢ hithehde nat ure of that prot

vary dependi ng] uptoat ¢ had*thh diemcumasanpeni ons, th
suggested that at | eparsat escotmeo nosf ttoh ewhtaognhsttai ntnuatliioer
upon whet her the alien has been admitted into tfF

this ®ountry.

Consequkat gvseranuttemar i t ywho lhaeveaieantad¢rissadst he Uni
noatb s alhit eSupr e md oCo,ad mtsd tarnwesdu tah ctrthaet iudieet ent i on of
aliens or dteod eldmmpécimoivte dt empor al | i mitathens becau
i ndefiniitoen dbdt et i edhsatond daarea & arsemmovfe | awf ul ly adm
| ater ordeweul dsmaivea s const’'bDet¢tli ahiabhgtbercerns.
gover’'simmitgmpatwigasn subj ect to i mpor tthret Coamrdti tuti

s of national security, against a petitioner whose
gated pursuant t Mdezd MeU.P atlp)pLettv. Deaker, 346'F.)Supp. @393, i n g
. N. Y MezélQourt@&3plicifly“tafilofef its éolding to the national security context, acknowledging
n exclusion proceeding graumpdedennt sdadngdrertemtt tceo n
eportati MazejpdSb.8.a2@Bi6Ng. ") (quoting

23ed NS v. St. Cyr, 533 U.S. 289, 305 (2001) (Noting that *]

reviewthelegalityy f Executi ve detention.”); Thuraissigli7é(th v. Dep’' t ¢
Cir. 2019) (ruling that a detained, nadmitted alien could invoke the Suspension Clause to challenge his expedited
removal order becaeuseen “whhaebne aas piest iatviaoinl eeomphemvathCastrodvu e pr ocess

Dep’t of H,®B3d&3d422] 44860(d Cir. 2016)cert. denied137 S. Ct. 15812017) (holding that

‘recent clandestine entr ant schallengetheirdexpedded reinaval arders in Babesap e nsi on
proceedings because they lacked sufficient constitutional protect@eeshls@Boumediene v. Bush, 553 U.S. 723,

771 (2008) (holding that aliens detained as enemy combatants at Guantanamo Bay coelthéSolspension Clause

to challenge the adequacy of review under the Detainee Treatment Act).

2$SeeZadvydas 533 U.S. at 693 (“But once an alien enters the cou
Process Cl ause apprthedsitedtStatesaihcluding aliens, svieether theirpreserte here is lawful,

unl awful, temporary, or permanent.”).

241d. at 694.

25 SeeUnited States v. Verdugdr qui dez, 494 U.S. 2590 (1990) (“These cases,
receive congtutional protections when they have come within the territory of the United States and developed

substanti al connections with this country.”); Landon v. Pl
admission to our country and begins to devekmpties that go with permanent residence his constitutional status

changes accordingly."”); Kwong Hai Chew v. Colding, 344 U.S
enters and resides in this country he becomes invested with the rights gatgntiee Constitution to all people

within our borders.”); Johnson v. Eisentrager, 339 U.S. 76

been traditionally hospitable, has been accorded a generous and ascending scale of rights as $bigtteasty

with our society.”); Yamataya v. Fisher, 189 U.S. 86, 101
Treasury or any executive officer, at any time within the year limited by the statute, arbitrarily to cause an alien who

has etered the country, and has become subject in all respects to its jurisdiction, and a part of its population, although

alleged to be illegally here, to be taken into custody and deported without giving him all opportunity to be heard upon

the questionsinovi ng hi s right to be and remain in the United Stat

%6Zadvydas 533 U.S. at 682 (“We deal here with aliens who were
ordered removed. Aliens who have not yet gained initial admission to this countrypresdht a very different

guestion. Based on our conclusion that indefinite detention of aliens in the former category would raise serious
constitutional concerns, we construe the statudfe to cont ai
which is subjecttofeder@l our t revi ew. ") .
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has determi ned C€lhalis smihtes Dtuhleta Pdpeetec e rotdliyorna atsoe s a b r y
to secur?® removal

Addi t iwhnmalSuypm @mer r el @ gtnh ez egdo vsamun memti ty to det ai.l
HQGILQWI mal r e mo v¥lh ep rConua & d theagss ¢ ehebx twéded et i on

of addreineg t hoseouprdogeecki Tdsse to a viBluati on of
sormewer courts hdauvee pcroonccd dusel ergleo sisdratiomielnitt y t o

i ndefi niatellye adsett asiofnlei ems egeomdiersg deter mi nati ons
should bfefrommohed®nited States.

I n ,sadmhtolughgover nment harsmilgr aa d epoevwsair ¢ouvteiron a l

cosntr @ainnt at Tphoewveeer constraints may be most signif
of |l awfully admitted aliens within the country,
threshold of initial entry into the United State

#1 Y1 0O0x (| ®WEHOPOOw+ EPUODPOD w#1 U1 6O0UPOO

From the outset, U. S. gfeend@amdlhgir hmiegnathieon of awsé i k
who are subjThet UtiBaswembedalenti on was the Alien Er
1798hixcthbj eet edifnr Gmitis’'ehnast dams ng titmedbeohgwdet ai ne
and rée€MBau€Cedgr ess padsaswetdhamnod ett dhretri on of aliens fo
cent’?6t ar tli8nyfgbo we€engr es 2 esrreadtasgdsafr ilcawsng t he ent
certain lcileansss k(ses.@gth ,& r i mi nala dpuigh ec td eotnesnt i on of
aliens evhol wdnadedre t hos el | Bbaes yr ectilouvleddonstruing t he

271d. at 695, 699701.

%SeeWong Wing v. United States, 163 U.S. 228, 235 (1896) (“V
confinement, as part of the means necessary to give effect to the profasitihresexclusion or expulsion of aliens,
would be valid.”).

®SeeDemore v. Kim, 538 U.S. 510, 513, 531 (2003) (ruling tha
government to subject certain aliens convicted of specified crimes to mandatotiodedaening their removal

proceedings); Jennings v. Rodriguez, 138 S. Ct. 83634334648, 851 (2018) (holding that the government has the

statutory authority to detain aliens potentially indefinitely during their removal proceedings, but decliuicgess

whether such indefinite detention is unconstitutional).

0SeeegRodri guez v. Marin, 909 F.3d 252, 256 (9th Cir. 2018)
for arbitrary prolonged det e n tBorloohv. WardennHadsdn Ca 6oyr. Fpcility,c ess i s ¢
906 F.3d 274, 2&8nggid bt caliinto guestidh b8 gonsftutional holding in [Diop v.

ICE/Homeland Sec., 656 F.3d 221 (3d Cir. 2011)] that detention under § 1226(c) may violate deifproces

unreasonably Il ong.”); Padilla v. U.S. I mmi gration and Cust
2019),appeal docketedN0. 1935565 (9t h Cir. July 5, 2019) (“lt is the fin
todenythese | ass members a bond hearing while they await a final

v. Decker, 324 F. Supp. 3d 444, 452 (S.D.N.Y. 2018) (ruling that detention of alien for more than 9 months without
bond violated due process); PortiloHott, 322 F. Supp. 3d 698, 709 (E.D. Va. 2018) (holding that alien detained for
more than 14 months was entitled to a bond hearing).

31 Alien EneniesAct, 5 Congch. 66, £1,2, 1 Stat. 577 (1798%ee alsderek C. Juliusl.and of the Free?
Immigration Detention in the United Stat@tFep.Law.4 6, 48 (2017) (noting that the Alie
the first (and ol dest) statute authorizing alien detention

2SeeEast Bay Sanctuary Covenant v. Tr umpedSt@d@idiet 3d 1219, 123
regulate immigration until 1875. Beginning in the late 19th century, Congress created a regulatory framework and
categorically excluded certain classes of aliens.”).

33 See e.gPage Act of 1875, 43 Congh. 141, § 518 Stat. 477 (1875Immigration Act 0f1882,47 Cong. ch. 376, §
2, 22 Stat. 214 (1882 hinese Exclusion Acg7 Cong. ch. 126, 22 Stat. 58 (1882)migration Act of 189151
Cong. ch. 551, § 8, 26 Stat. 1084, 1085 (188h)Act to Facilitate the Enforcement of the Ingmation and Contraet
Labor Laws of the United States, 52 Cong. ch. 206, § 5, 27 Stat. 569, 570 (1893).
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goversmeget ent i,tome aSiuphroema yEo L at'advil et b&O® B Kk it <cl e
t hat detention or temporary confinement, as par
provisions for the exclusi o®Overekpal sernh Hewalt
Congcenastinued genemaictt gtthleemse ahdoaxecpues omi bed
categarliiseeneshi ng entry i ntac twkee | Urist ad | @that @ehysi
United States who b%came subject to removal

I 4952, Congress paisstidng hiceah Nd nlis evh W e & nic & thley
United States and thos4al weaoshaidngnitewebet beucbuy
f ouinnde!l i gi bl e f or “eexnctlriysnwent,dh osebjad cte atdy pr esent
St awleme € o uthodshud j ect twerex pdlegoedt’ Rdalleée.ens pl aced
in exclusion proceedi ngs®undlegsesntiimmi gyreanteiraan | ayu twe
baselumani t ar igarna nctoendc”ptahnésal ledl, o twhnen gad n teenr and

™ ~ )

remain in the Unietted md matedberpemhls négyd aad. i n t e d

the case of deportable aliens, detentdioan ori gi ne
such procetkeaeé ndpais@®ndclodrdi t | f@dngphawdended

the I NA )t depgaoai ra&tide peoaleidcdarioowdg g gerda wadt e d
feidmnd aetdheiirzrel easrel ¥ rloimmictuesd, oadsyy chi mag awmkcers
the alilawfwéas par manewhto rdepsdisdeeonat t tiihdr RRR)tmmuani ty or
flight risk.

In 1996, Congress enacted the 111 egal I mmi gr ati c
(1'l Rl RAmadevhdswehepi ng changes t.951 tRleRdpbderdl t hmmi
| NA exclusion/ depowhathonufnadeworWwhet her an ali
the United States, with a new fbeaediZdX&O\t hat t ur

DGPLWWHHG t he country ebddAlii mmisg rwéhteiechra daduntott d reidt i

34Wong Wingv. United States, 163 U.S. 228, 235 (1896). But the Court held that aliens cannot be schjaatab

punishmentsuch as imprisonment lagrd labor, without a triald. at 23738.

35 See e.glmmigration Act of 1903, 57 Cong. Ch. 1012, § 21, 32 Stat. 1213, 1218 (1903); Immigration Act of 1907,

59 Cong. Ch. 1134, 88 20, 21, 24, 34 Stat. 898;@D#.907);mmigration Act of 1917, 64 Congh. 29, §§ 16, 19,

39 Stat. 874, 886, 889 (1917).

36 Immigration and Nationality Act of 1952, Pub. L. No-824, 66 Stat. 163 (1952).

371d. 88 212(a), 241(a).

381d. 8§ 235(b), 236(a).

1d. § 212(d)(5)SeeSami rah v. O' Connell, 28B3F.BHP&AEAB| e54VI| oWshagi al
remain in the United States pending a decision on his appl
40 |mmigration and Nationality Act of 1952, Pub. L. No-824 § 242(a), (b), 66 Stat. 163, 208 (1952). The INA

also orighally permitted the detention of aliens during arsianth period following a final order of deportatidd. §

242(c).If the order of deportation remained outstanding after six months, the alien was subject to supervised release

under regulations promudded by the Attorney Generddl. § 242(d).

“An “aggravated felony,” which serves as a ground for depo
range of criminal offenses, such as murder, drug trafficking, burglary, crimes of violence, amdfteerm offenses.

See8 U.S.C. § 1101(a)(43).

42 Anti-Drug Abuse Act of 1988, Pub. L. No. 1890, § 7343(a)(4), 102 Stat. 4181 (1988); Immigration Act of 1990,

Pub. L. No. 101649, § 504(a), 104 Stat. 4978 (1990); Miscellaneous and Technical Immigaatid\Naturalization

Amendments of 1991, Pub. L. No. 1232, § 306(a)(4), 105 Stat. 1733 (1998&e also infraote51 (noting how the

Antiterroriam and Effective Death Penalty Act of 1996 expanded the range of criminal offenses that subjected aliens to
mandatory detention and eliminated the government’s author
43llegal Immigration Reform and Immigrant Respitmility Act of 1996, Pub. L. No. 10208, 110 Stat. 300946

(1996).

441d. 8 304, 110 Stat. at 5838 (codified at 8 U.S.C. §8§ 1229, 1229a).
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including those who may havel dnbawhbhalrlirederheénr d
from the country bas@QdGPhVYIisHL.OdWlued eg °d NtAd Secft i
Al i ens bweheon hlaadivrhiytl thepdwe viee , r eimbvVeldey f el | under g
GHSRUWDEKOLW\ed undé&% bBNAtfSatmglmmy 213 7proceedi ng \
established for deportable aliéé¢BsltlhRIRMOGIte @ataed @
a n‘ewpeditéegroemesgalt hRatsubperelti od (*6Tdad mi psiokkles sal
appl aesivong aliens and certain awieheuwho recert
i nspewhemnt hdsae kalviadnsd e @t tteengpatoec meast i haesii ro n

t hr ougdr fmiasurde p* esent ati on

IRl RAener al | y( bauut hdordi izmeodi grreaq uiome )aut horities t o
believed t @ emdltidirsaemoallai bemas removalpteprmo d ¢ edli nde,r
rleease oftomand i @MWlal RIhRoAwelve.qui red the detention
were inadmissible or deportable kadaenk sfomr t he cor
t er rroerliastte dg g owintdbsy, possi biflidm dUdtRedR@asaeso
generafglbiyred t haep pdeitceanntti so'nf roarfl emtlimé gss i omhj ect t o
expedit epe n ddiedt gear Insiars avthied h er  tblhee v erlparieldd al i en s,
however, beopladnosae idleddd ®pai ensni gr at honhefficials

di s c)Tthiissn mandatory detent idenvernedgufi rtennoesnet ahlaise nbs
subsequently transferre®Fitnoalfloyr,mall RrleRvo wa le apg realc €

451d. § 304, 110 Stat. at 593 (codified at 8 U.S.C. § 1229a).

461d. § 304, 110 Stat. at 589 (codified at 8 U.§A.229a).

471d. § 304, 110 Stat. at 5839, 593 (codified at 8 U.S.C. §§ 1229, 1229a).
48|d. § 302, 110 Stat. at 5784 (codified at 8 U.S.C. § 1225(b)(1)(A)(i)).

491d. Under IIRIRA, an alien who meets the criteria for expedited removal is subject to removal without a hearing or
further review except in limited circumstances (e.g., the alien establishes a credible fear of perskeciramore
discussion about expiéeld removal, se€RS Report R4531£xpedited Removal of Aliens: Legal Framewdrk

Hillel R. Smith

501IRIRA & 303(a) (codified at 8 U.S.C. § 1226(a)).

511d. (codified at 8 U.S.C. § 1226(c)). Previoydhe Antiterrorism and Effective Death Penalty Act of 1996 had

expanded the range of criminal offenses that would subject aliens to mandatory detention and eliminated the
government’'s author ity Seeub. L .&Nb. 204182 § 40(c)c(d), 120ISiatelr213! (1896). bon d .
Despite these restrictions, Il R RA contained “Transition P
authority to release many aliens convicted of criminal offenses, and the legislation provided ¢hatiésesould

become effective for up to two years if the INS lacked sufficient detention space and personnel to implement the new

mandatory detention scheme. IIRIRA § 303(b)(2), (3). The INS invoked the TPCR for two years from October 9, 1996,

to October9, 1998.SeeProcedures for the Detention and Release of Criminal Aliens by the Immigration and

Naturalization Service and for Custody Redeterminations by the Executive Office for Immigration Review, 63 Fed.

Reg. 27,441 (May 19, 1998). Under the TPCR nalisubject to removal on specified criminal or terrenésated

grounds were subject to detention during their removal proceedings, but could be released from custody if either (1)

they were lawfully admitted to the United States and did not presegharik or danger to the community; or (2)

they were not lawfully admitted to the United States, their designated country of removal would not accept them, and

they did not pose a flight risk or danger to the community. IIRIRA 8§ 303(lgégMatter of Garvin-Noble, 21 1. & N.

Dec. 672, 675 (BIA 1997) (“The transiti onyeargrdceperiodder e t hus
which may be extended for an additional year, during which mandatory detention of criminal aliens would ot be th

gener al rule. ™).

52]IRIRA & 302(a) (codified at 8 U.S.C. § 1225(b)(1)(B)(ii), (iii)(1V), (2)(A)).

3SeelJ ennings v. Rodriguez, 138125 (b)(1Ernd(b)(2Bn20date detdrionpf2018) ( “ I n s
aliens throughout the completion ofappich e pr oceedi ngs and not just wuntil the mo
See alscCRS Legal Sidebar LSB1034i3, Mandatory Detention of Unlawful Entrants Seeking Asylum Constitutional?

by Hillel R. Smit (providing an overview of how the mandatory detention requirements of INA Section 235(b) have

been interpreted to apply to aliens transferred to formal removal proceedings).
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scheme whichthl fenal worders of removal-dhgcame su
period pending their r emowasd ,n catntdo g cheeo ngeoid/neuren meon t
detsadme odl itdmseaf ter that period.

Aatbl e showing the devel opment of tihWeDsEEOH $nmi gr at |

, OE1 UOw2 GH W0 WOasbE@iwub OU O

Si nNn®¢ RA enadthmemrstt at utory framawasr kaggeéyniregadaet
cons’tTahnits tdemerd r amewor k i s multurfrmierbge ¢diner wit hle di
ali eeeks$ ng ianbnhies sUindan evéasSt1 awé & wb tyhiamn mi;hé edountry
whet her the alien hascciomai t o e dtaevelr ovdnied thea o théhrea t
ali emedmasastiued.l admi ni st Foauprr v @ il sairdgeesy gorfn rtehneo v a |
curremigration detention scheme:

1. ,1$6HFWLRQ@en®r ally authorizes tbdemaltention o
removal proceedings and permits (but does no:
subject t o mankdea troegdye adserddei r ooawh o
recognt zance

2. ,1$ 6HFWLR®e nleRUd T XLIWHVd et ent i on of aliens who ¢
because of speci fteirerdos milrsitmé di’adr maecnd /ity or

3. ,1$ 6HFWLR@®e n eBUKMIT XjtUedVd e taepnptliiocna notfs f or admi ssi
(e.ad.i,ens arrivingeatwlgo deppegaratseudbjpoact tod
r e mo®¥aanl d;

4, ,1$ 6HFWLR®e neDand &#thens det enduonngéawpnabdPiOens
perafoder mal removalanglr aud dhdbirngses (but does n
the continued detentpen¥ofl certain aliens af"

hile these statutes apply to distinct classes ¢
he statutory ‘det exroftd redi a8t H Bcanteaviotr Ko hi Aus has i t e
l ien moves through diifvfeeraendt j#hdd xé salofr evd miwni st

54|IRIRA § 305(a)(3) (codified at 8 U.S.C. § 1231(a)(2), (6)).

55 Seeid. 88 302(a), 303(a), 305(a)(3) (codified at 8 U.S.C. §8§ 1225(b)(1)(B)(ii), (iii)(1V), 1225(b)(2)(A), 1226(a),

1226(c), 1231(a)(2), 1231(a)(6)). Congress in 2001 passed the USA PATRIOT Act, which established a detention

scheme for suspected terrorists. USATIRAOT Act of 2001, Pub. L. No. 1636, § 412, 115 Stat. 272 (2001) (codified

at 8 U.S.C. § 1226a(a)). Under this framework, if there are reasonable grounds to believe that an alien is inadmissible

or deportable based on certain securitiated and terrost grounds, the Attorney General may certify that the alien

should be detained until his removal from the United States or until the alien is determined not to be removable, in lieu

of employing the detention authority found in other INA provisions, unles#ittorney General determines that the

alien no longer presents a national security or public safety thdehfevertheless, this detention authority has not

been used in practice, presumably because other INA provisions adequately authorizetiba détdiens who have

committed specified criminal or terrorigtlated offensesSeeAdam Klein, Benjamin WitteRreventive Detention in

American Theory and Practic HARV. NAT'L SEC.J.8 5, 143 (2011) (“The othere i mmigrat:i
themselves so robust that it apparently has not been neces

58 U.S.C. § 1226(a).

571d. § 1226(c).

581d. § 1225(b)(1)(B)(i), (iii)(IV), (2)(A).

591d. § 1231(a)(2), (6).

0CasasCastrillon v. Dep’'t of Homel 8&d Sec., 535 F.3d 942, 945
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This section exptammlbehesempegeweomd dmgdi ng

admi ni anhjdwdii cviea l rut hegs sbape.i(@heragreltiemdti ioon

provisions i n thesulbNspe tt-th.a8f armpeptliyonal ss,smadrdch as a
arriving al i ens -rien aadneidar seiemlsep nfacird r hee8¥sletdh i n t hi s

Atabl e providing a comparison of the7d&OHKHas or | NA
#PDUEUI UPDOOEU®&a# Uu( OUOO&UDOOWI t+t pEK

| NA SectisheeBa@HHiyarlriudres pl aced i FThemsivaat upeoce
pri madmil gibsytmmiegraantdi sschoms Enf orcement (1 CE), the
| argebponsi bl e for iimmitghe tiimtne reind¥tredd melmg Uni t e

236(a) authorizes ammegtr aamdaldieadmibme hairmeal t o
removali mpYBoectecendnidem | NA Siectdi sor eBiditmagr gt i and

aut hoarrnebi esegdeit aéd sabj akt elhrol asesmotvled al i en f al |l s
of the categories of aliens subjectpetcodo fmamdat or y
crimeder | NA Secdtiisccrusx3e6d( ¢%fat er in this report

|l [CEarrests anduddeni hBAdBaadi eme 286i en i s not ot
subject to manmhetagegndetlas i owo options:

1. it“magonti nue awor eig tli peén dtithheg mo v a | proceedings

or
2. it“may reledesa bbedaiinenhe amaumtn of at | east
“‘conditio®Wal parol e

61 See e.g8 U.S.C. 88 1222(a) (requiring detention of aliens arriving at ports of entry who are inadmissible for having
certain types of diseases or mental or physical disabilities, or because they come from countries where such diseases
are prevalet), 1282(b) (authorizing the detention and removal of alien crewmen in certain circumstances).

62 Jennings vRodriguez, 138 S. Ct. 830, 837 (2018).

63 Enforcement and Removal Operations (ERO) is the component within ICE that is charged with the améeh,dete
and removal of alienSeeEnforcement and Removal OperatipdsS.IMMIGRATION AND CUSTOMSENFORCEMENT,
https://www.ice.gov/erdlast updated July 31, 2018).

648 U.S.C. § 1226(a). The statute and regulatpposide that the alien may be arrested upon issuance of an
administrative warrant (Form200).1d.; 8 C.F.R. § 236.1(b)(1). In some cases, however, an immigration officer may
arrest an aliewithouta warrant (e.qg., if the officer has reason to believe that an alien is present in the United States in
violation of any law or regulation and is likely to escape before a warrant can be obtained for his arrest). 8 U.S.C. §
1357(a)(2).

65SeeCasasCastrilon, 535 F. 3d at 948 (describing I NA Section 236¢(a)

authority”). For more discussion ,adeinfraatlA3he | NA' s mandatory
668 U.S.C. § 1226(a)(1), (¥eeals8® C. F. R. 2 By®ffickr@ahorizéd }o iséute Awarrant of arrest may, in
the officer’s discretion, release an alien not described i

236(a)(2) and (3) of the Act ienis.released o hiso@orecagnizance(rathdr par ol e
than on bond) subject to certain conditions, such as reporting requirements-@ategates v. Gonzales, 501 F.3d

1111, 1115 (9th Cir. 2007). Conditional parole is distinct from humanitarian parole urAl&elttion 212(d)(5)(A),

which refers to the release from custody of arriving algmeking admissionnt o t he United States “for
humanitarian reasons or signif i csacDdlgadeddh alcv dreme fv .t . At 8 W. Ge
the United States, 625 F.3d 782, 78 (3d Cir. 2010)OrtegaCervantes501 F.3d at 11120; Matter of Castille

Padilla, 25 I. & N. Dec. 257, 2663 (BIA 2010),D | || #& Fed.Appx. 888, 2011 WL 880846 (11th Cir. Mar. 15,

2011) (holding that conditionglarole is a distinct procedure from being paroled into the United States).
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Generally, upon release (whether on bond or conc
authorizationoumérewisseé hel iadginmindPEed QE ,mayheatal i en
any time revoke arbbedaond bondgtt Beahl pen back i
Il hhe empnéskebd TEe gmatye ntroohbd ii am | taetrinves t o Detent i
( ATD) pr ovdarilalsto WChEe a bmiolniittyo rt @ b dreesluepaesrtteal sael i e n
enshire ovrenhewpleeararnecneo vaatl °r oceedi ng.

Foll awiengarrest of an alien , amimmsgbaemangtof maoda
at any time during [f odentawhr entiehmerv atl h ep saol ci eeend i snhgosu | d
cust oodey roerPBeuatshesadtn d Isi eanmwri @ shtoaud DaH Svarrergaunita,t i on's
provi td @eminhiagtr at i on odcfuisc eord ymulsett emakioou aittsh emri wi t hi n
al isermrrest, “ammes g ntclyeroe iod her etxthrmaore@igmamryysci
“an additional r e’aoo malklees tdieane rondi' DS itoenfme n e d
“emergency or other ®txad rmaésaindinan di ¢ aaitr ¢ mmstaamhceact

| ogi sdriwcafleadg. , natural disaster, poiwefl oxtafe,
| arge numbers of detained alaedsothet ormegwéael ms
circum%tnad awads n g, but not | i mi toed at p,artth e ud eaegd zfe
compelling lmev®.nforcement

678 U.S.C. § 1226(a)(3). DHS regulations list specific categories of aliens who are authorized to work in the United
States or who may apply for work authorization, including LRRglum applicants, and aliens who have been paroled
pending determinations as to whether they should be admitted into the United States. 8 C.F.R. § 274a.12.

88 U.S.C. 8&8 1226(b) (“The Attorney Gener alrsubgectienfay, t i me may

rearrest the alien under the original warrant , and detain
having been arrested and taken into custody, has been released, such release may be revoked at any time . . . in which

evnt the alien may be taken into physical custody and det ai
¥SeeU. S. Gov't Ac ¢ GAOAS 26 Altetnativey to Retentioremproved Data Collectionnal

Analyses Needed to Better Assess Program Effectivén@s® 1 4 ) . | CE’ wisioh Appearaned Progransili p e r

(ISAP 111) is the current version of its ATD program that was started in 2004 (previous iterations include ISAP I, ISAP
II, and the separate Family Case Management Program (FCIKIR)) 9;see alsdJ.S. Immigration and Cushas
(QIRUFHPHQWITV $0OWHUQD W DépH &f Hrelaht\VBetDiideloRIGspebtbr GeHd!s 4, 2015),
https://www.oig.dhs.goassetdlgmt/2015/01G_1522_Feb15.pdfiCE considers various factors in deciding whether

an alien should be placed in ATD, including the alien’s ag
and family ties, comliance history, and humanitarian concerns. GF&R6, supra at 810. Those enrolled in ATD
are typically supervised by a contracting service that ens

various means, such as GPS monitoring (e.gledmacelets), unannounced home visits, telephonic-petison
meetings, and scheduled office visits with a case maniaget.9-10. Aliens in ATD are also required to report to ICE
periodically.ld. at 7. For further information about ATD, sSERS Repd R45804 mmigration: Alternatives to
Detention (ATD) Programdy Audrey Singer.

g C.F.R. &8 236.1(g) (1) (“At the time of issuance of the n:
removal proceedings are completed, an immigration official may issue a f286) Notice of Custody

Det er mi reeetalsad. 8 236.)(c)(8) (authorizing release of alien on bond or conditional parole), (d)(1)

(indicating thatall CEusmiddy nh&kteerami fatniigan . . . including tt

711d. § 287.3(d). The 4&our window does not apply if the alien has been granted voluntary departure bidan 1J.
Voluntary departure is a form of relief from removal that allows an &lietepart the United States at his own expense
in lieu of removal if he meets certain statutory requirements. 8 U.S.C. § 1229c(a)(1), (b)(1).

72Memorandum from Asa Hutchinson, Undersecretary, Border and Transportation Security, to Michael J. Garcia,
Assisaint Secretary, U.S. Immigration and Customs Enforcement, Robert Bonner, Commissioner, U.S. Customs and
Border Protection, Guidance on ICE Implementation of Policy and Practice Changes Recommended by the Department
of Justice Inspector General (Mar. 30, 200
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Durthgegse bondtipe oké&enmhawn,gsyndedre tleNANiSneec tw hoent h2e3r6 (ta
the alien in cuen,odyndrt reellelasel Stamanead®naut hority
Foll owi'sngcudheotighenal i enl|l mbpndbraidet @atumpiomati on o
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mmi gr at®The Faws ngenferan | syptphaéd Il ddenmitsison or ot hei
affect the ongoi PfheeBbramapyweay seiausidddy
determination on its own motion or when DHS app
di scresttifdiyoaepvieth aldCEHreded rtmihat t hebealriedne assleatiu | d n
set bond at $10, 000 or greater, any orLdder of th
DXWRPDWLRDP®O 'SDMZNHG ng of a nwithetb& i mmegtatbo
wi t hibnusoinneess 'ssagr dér tshanrddletrh ewiklgha itny phieclad liyn abe
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Both the alien and DHStwmady appéoéahnRddred edfmi nati ol
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I

%8 C.F.R. 88 1003.19(a) (“Custody and bond determinations
revi ewed by an | mmigration Judge pursuant to 8 CFR part 12
amelioration of the conddins under which he or she may be released”). An
custody status upon his own moti@eeMatter of RC-M-, 20 I. & N. Dec. 432, 434 (BIA 1991) (noting that the

regulations “only pr ovijulgetoaaddtennone custody status updn hpplicationimitther at i on
[alien] or his representative”). In addition, if the alien
conditions of release, he mustt efrimse odn r“ed pmlsiec a thied o rfeo rt haem
days of release from ICE custody. 8 C.F.R. § 1236.1(d)(1). After expiration of thatdaweeriod, the alien may

request review of the conditions of his release with ICE officidl$§ 1236.1(d)(2). The ah may subsequently appeal

| CE’s decision to the Board of | mmid§ i28&a1(dg3)ii).Appeal s wi t hin

“SeeJennings v. Rodriguez, 138 S. Ct. 830, 847 (2018) (rejec
requres periodic bond hearings every six months in which DHS must prove by clear and convincing evidence that the
alien’s continued detention is justified).

58 C.F.R. § 1003.19(d).

%1d.§ 1236.1(d)(1). The 1J’s custody determination may be ba
presented by the alienorICH.§ 1003. 19(d). The 1J's decision “shall be ent
| .

such decisionismade@n t he parties shal be informed onda8 Iy or in wri:
1003.19(f).
1d.§ 1003.19(e). Additionally, if ICE seeks to change an al

changing the custody locatioreleasing the alien from custody, or taking the alien into custody), the agency must
immediately notify the immigration court in writingd. 88 1003.19(g), 1236.1(f).

781d. 88 1003.1(d)(1), 1236.1(d)(3)(3ee alsdR.I.L-R v. Johnson, 80 F. Supp. 3d 164172 (D. D. C. 2015) (“[°
alien has the options of requesting a custody redetermination from an [1J] within the Department of Justice and
appealing an adverse redetermination decision to the [ Bl A]

798 C.F.R. § 1236.1(d)(4).
80|d. § 1003.19(i)(1).

811d. § 1003.19(i)(2)But to preserve the automatic stay, DHS must file an appeal to the BIA within 10 business days
of the KME 40083d&(c)(1). In addition, when DHS invokes an a
prepare a written degibn explaining the custody determination within five business days after being advised that DHS
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Figure 1. Detention and Review Process Under INA Section 236(a)

Arrest and . Initial C!Jstc:dy . Bond Hearing . Appeal
Detention ey before ) to BIA
by ICE
¢ Continued detention * An initial ICE custody * Alien may request ¢ Both alien and DHS

following arrest is determination may review of ICE’s may appeal I's
generally be made at any time custody custody determination
discretionary unless during removal determination at * Appeal generally does
alien is subject to proceedings (except any time during not stay IJ's decision
mandatory if alien is arrested removal R

BIA may stay l's

detention (e.g., without warrant) proceedings custody decision on its
criminal aliens) * Custody * Uponreview, ) own motion orif DHS
determination may may conclude that files a motion fora
lead to decision to ICE may continue to stay
cc_mtinue detaining hold the alien or the R e E R e
alien Il may order the declined torelease
¢ Custody alien released on alien or had set bond

determination may bond at $10,000 or more
lead ICE to release

alien on bond,

conditional parole,

or ATD

Sources: 8 U.S.C. § 1226(a);B.F.R. §§ 236.1(c)(8), (d)(L), (g)(1), 287.3(d), 1003.1(d)(1), 1003.19(a), (i)(1),
()(2), 1236.1(d)(1), (3)(), (4).

2UEOQOEEUVUEWEOEwW" UPUI UPEwi OUw, EODPOT w" UUUOGEaw#1 C
Foll owing the em@@OtImemnmto mufl glait @RIdRid,gguhadi soseti oo

detention and réINAaSecd&dhel86¢ alpuguchtei cansi en t o
“demonstrate to the s.aries.fackei woudbd hoe obbiecar d

or persons, iandl itkalty tthe app ear™Bhsedaon thisre p
regulation, the BIA has hel d thheart st éal i en has
rel efarsoemd cus‘tgay,y arfdan alien demonstrates that

community should an [1J] continue to a deter mine
t hael "% n .

filed its notice of appeal (or, in exigent circumstances, as soon as practicable thereafter, but not to exceed five

additional business daysjl. § 1003.6(c)2). If the BIA has not yet issued a decision, the automatic stay will expire 90

days after the filing of the appeal (unl ess the BI A grants
whi ch case the Bl A’ s fooan ddditional0D days)d.t§ 003.6(c}(4). & thd BIA deesmot d e r

i ssue a custody decision within the period of the automat:i
order.ld. § 1003.6(c)(5).

82 Seelnspection and Expedited RemovélAliens, 62 Fed. Reg. 10,312, 10,360 (Mar. 6, 1997) (codified at 8 C.F.R.

88 236.1(c)(8), 1236.1(c)(8)pee alsaMatterof DI, 23 | . & N. Dec. 572, 575 (A.G. 2003
236(a) does not give detained aliens eghitto releaseob ond, * and t hat the statute simply
authority to release an alien if it determines “in the exe
warranted.”) (emphasis in original).

838 C.F.R. 88 236.1(c)(8), 1236.1(c)(8hi¥ regulatory standard also applies to custody determinations by IJs at bond
hearingsSeeMatter of Adeniji, 22 I. & N. Dec. 1102, 1112 (BIA 199@)rogated on other grounds BAensamiento

v. McDonald, 315 F. Supp. 3d 684 (D. Mass. 2018)).

84 Matter of Urena, 25 I. & N. Dec. 140, 141 (BIA 200%ge alsdMatter of Fatahi, 26 I. & N. Dec. 791, 793 (BIA

2016) (“An alien who seeks a change in custody status must
the Board t hat ndiieal sesurityy a dangér o the community atlame, likely to abscond, or

otherwise a poor bail risk.’””) (quoting Matter of Guerra,
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Sonfeedepalts, hhvevelieft das aleiteemti on under | NA Sec
becomes prol onged, a broend hhee abruitndgeRhiddsiQiBH@IV hteol d v
prove thatcboheiabedndefleot i exampBevaColamt eadf Appe
for the Ninth &ihracsuirte a(sdinretdh t Qissts whgditvaennt iaanl il nidbie
i nt e¢irresavoi ding physical restraint, the gover nme
evidence thas | tFélthibe tSaiptrieanre Court has not yet a.
all ocation of the burden of proo236@Eat)hceust ody de
one haghaodurtt has hel d tihtagelgfber et ahat godeereamant t
an &l iccomti nued debentooaffer wat h%0na etidheen oat hbeorn d
hand, thhaes dGeoouirdie dd wahreotcheestrs i deopatt bebhpsk t he
government to bear the burden of ipfr odvdtngnttihan ¢t
becomes @Frolonged

WhillMA Section 236(a) andpriotwitdemep drednsinfingMmg r egul
whteher an baki eeflmdamelddE hceuys tagoeyniofty t he bfeact or s t
consiiderveedi ghi ng 'sa pdoettean tnieadl ad®@Bneghe rt hoer BflIlA chhats r i
instthateéan | J may congdihdcerrd,t earnmoan gi no’'sahsesre sfsaicntgo ra
custody status:

Xx whether the alien has a fixed address in the
Xx the '@alliemgth of residence in the United St at e
X whether the alien has family ties in the Uni
X the @alemml oyment history;

Xx the &l ireencord of appearance in court;

X the 'aladreinmi nal recor d, including the extent,
criminal of fenses;

85SeeSi ngh v. Hol der, 638 F.3d 1196, hRetdnugt@davenby @eiarrand 2011) ( “ [
convincing evidence that an alien is a flight risk or a da
U.S. Immigration and Customs Enforcement, 387 F. Supp. 3d 1219, 1232 (W.D. Washapp&8) docketed\o.

19-35565 (9th Cir. July 5, 2019) (ordering government to require DHS to prove that unlawful entrants should remain

detained pending consideration of their asylum applications); Lett v. Decker, 346 F. Supp. 3d 379, 389 (S.D.N.Y. 2018)

(“[ T] he Gustprovebglearandconvincingevidence hat Peti ti oner’s continued det
Cortez v. Sessions, 318 F. Supp. 3d 1134, 1147 (N.D. Cal
DHS must justify his continued detention by establishing by clear and convincaenegithat he is a flight risk or a

danger to t hRensamentmmuinid yF.” )Supp. 3d at 692 (“[T]lhis Court he
placing theburdenof proofon the government i 1226(ajcustodyredetermination hearings. Requiring@ncriminal

aliento prove that he isotdangerousandota f | i ght ri sk at a bond hearing violate:

86 This report references a number of decisions by federal appellate courts of various regional circuits. For purposes of

brevity, references to a particular circuit in the body of this report (e.g., the Ninth Circuit) refer to the U.S. Court of

Appeals for that particular circuit.

87Singh 638 F.3d at 1203. Under the “cl ear anwidbnceshowing nci ng evi
that its factual contentions are “highly probable.” Colora

88 Jennings v. Rodriguez, 138 S. Ct. 830,-84F(2018).

89 SeeDarko v. Sessions, 342 F. Supp. 3d429-838 ( S. D. N. Y. 2 MdSupreme Colirhheldthat8hi | e
1226(a) does not mandate that a clear and convincing evidence burden be placed on the government in bond hearings, it
|l eft open the question of whether the Due Process Clause d

90 SeeMatter of DJ, 23 1. & N.Dec.572 576 (A. G. 2003) (“[T] he fdctbtsthatdoes not | i 1
may be considered by the Attorney General in determining whether to detain an alien pending a decision on asylum or

r e mo v seé alstCarlson v. Landon, 342 U.S. 524,540 (1% 2) (hol ding that an |1 J’s custod
simply have a “reasonable foundation”).
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the 'alhiemtory of i mmigration violations;

any attempts by the ali empteo ffrloeme prosecuti o
authorities; and

the 'salma@mner of entr®y to the United States.

BI' A and other authorities have generally apr
rmi?hat consi désridnagn gaeenr atloi eenhe c@menvuindietnyceor f |
record that is prdfhhe vRI Ainas palci & dct cart
ding whether an alien predentrefleadandger t
, an |'J shouldmsesbastdat bewitdHedcereof dndge

(

— x

ng whether the facts and ci®%lcnu nesddintcieossn,r
h bondsppaceedi afger ampéar t eio oselvipdreonccece di n
d dur ihre@raay nrdpeemocvoan s icdiestheathyrdiumrg nsgo al ong as
bama €8t He

Jo®—o ——a-H
Yo —TSCSSSOT
oa~+—~o0oon
TScooo0o0

O b U E U PEX@RIQEIOIU & BD vk @E8 WUOPOEUDPOOU

V)

der DOJ regulations, an | J may not iecéetser mine t
bject to mahindatthhe ye de,it €l methan st eaxvwd tuysti vee
iserc ust o®Mh esstea tl asmiptd gt it @n s

X ariving aliens in for mal removal proceedings
into theednjited Stat

91 Matter of Guerra, 24 1. & N. Dec. 37, 40 (BIA 200&hrogated on other grounds Bensamiento v. McDonald, 315

F. Supp. 3d 684 (D. Mass. 2018)) (citiMatter o Saeleg22 I. & N. Dec. 1258 (BIA 200Q)Matter of Drysdale20 I.

& N. Dec. 815, 817 (BIA 1994Matter of Andradel9 I. & N. Dec. 488, 489 (1987)). The BIA has determined that the

I'J “may choose to give greater weight to &nSeealsactor over o
PrietoRomero v. Clark, 534 F.3d 1053, 1066 (9th Cir. 2008) (statiagan IJ should consider the factors set forth in

Matter of Guerrain deciding whether to release an alien on bond).

92 See e.gMatter of Fatahi, 26 I. & N. Dec. 791, 795 (BIA 2016) (evidence that alien had entered the United States

with a passport stafeby terrorist groups demonstrated that he posed a danger to the comnMatity);of D-J-, 23 1.

& N. Dec. at 57981 (ruling that alien who unlawfully entered the United States by sea and evaded law enforcement

presented a flight risk and that hisrekraswoul d encour age “unl awf ul mass migration
Matter of Saeleg?22 I. & N. Dec. at 12653 (history of violent criminal offenses and lack of remorse militated against

alien’ s r el e dMatteroffDrysdale2@ Iu&s\t Bed &t 818 (upholding $20,000 bond determination

where alien had moved from his parental home, committed a serious drug trafficking crime, and was ineligible for any

relief from deportation).

93 Matter of Guerra24 1. & N. Dec. at 4041.

94 Matter of Fatahi, 26 I. & N. Dec. at 79495.ButseeSi ngh v. Hol der , 638 F.3d 1196, 1206
criminal convictions conclusively establish that an alien presents a danger to the community, even where the crimes are

serious enough to render thken removable. For example, some orders of removal may rest on convictions for

relatively minor, norviolent offenses such as petty theft and receiving stolen property. Moreover, a conviction could

have occurred years ago, and the alien could well leavan entirely lawabiding life since then. In such cases, denial

of bond on the basis of c¢criminal hi story alone may not be

%8 C.F.R. § 1003.19(d).

9% Matter of Adeniji, 22 1. & N. Dec. 1102, 1115 (BIA 1999)rogated on other grounds Bgsamiento v.
McDonald, 315 F. Supp. 3d 684 (D. Mass. 2018)).

978 C.F.R. §§ 1003.19(h)(2)(i), 1236.1(c)(1&eMatter of XK-, 23 1. & N. Dec. 731, 731 (Bl A
Judges haveustodyjurisdictionover aliens in [formal] removal proceedingsth specifically designated
e x ¢ e pt overmlsd.ori gther grounds yatter of MS-, 27 1. & N. Dec. 509 (A.G. 2019).

98 Matter of XK-, 23 I. & N. Dec. at 732.
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x a i emsfor mal r e nwohvaarl e pdreopcoeretdaibnigea nodn cert ai n s
relgtednds (eesgpi,dvakegoei ani nma¢ “eotdbumgeysthat
pubi ¢ safety oft erartoiroinsatl ascetciuriittiyes, severe Vv
religiouanfireedom);

x diens in formal removal proceedings who are
under | NA Section 236(ckerbasedeoomehatedmmi s
cri.thes

Al thabgkns who sfealtle gwirti eisn mtalye nectte rrnei gnuaetsito na bceuf so
an 1J, they may s toitluls tsoedeyk fcao din@G2t ent oear dralili rit aétwiso n
detained under | NAoS8ieecar atnerrzr3cerp esdnaoysesgeade st
determination by p@aerl § f hbdte stwhgenpaitgeodtancadtt edgrad t h e
are thus enheartendg t o a bond

) UEPEDPEOQuW1I Y bd IbwiOl p OB UmHEGU
Anml i egemayablugst rsvicewtofdyl GEt er mi nati on at a
an |1 J, andaltaep ead Is etaluehalgdtyga otnh'®l NBA ASectj on 236 ( e)

howeeepr badMBX\GLIEWDDXCE Wa deci si onorwhreetlheeansheb oaind eatla i n
subject :to removal

The At t or n discretiGnaryg pdgmdnt regarding the application of this section
shall not be subject to review. No court may set aside any action or decisihenAijorney
Generalunder this section regarding thetelgion or release of any alien or the grant,
revocation, or denial of bond or paréfé.

Event sme@o,Supreme Cour,abbekméedet eo mgnledlS it badal i nt en
provisions barring judicial mewikkwbamwms nodr gwg ecl

998 C.F.R. §1003.19(h)(2)(iyeeMat t er of Joseph, 22 | . regulatnsgeDezallydom® 9, 802 (
confer jurisdiction on Immigration Judges over custody or bond determinations respecting those aliens subject to
mandatory detention, such as aggravated felonswhdm. The reg

IJs lack custody jurisdiction, aliens in plitRIRA exclusion proceedings (i.e., arriving aliens who were denied
admission before April 1, 1997), and aliens in-pRIRA deportation proceedings (i.e., aliens physically present in the
United States winwere charged with deportability before April 1, 1997) who were subject to mandatory detention
based on an aggravated felony conviction. 8 C.F.R. 1003.19(ln)(8)&ddition,the BIA has held thadliens who have
been admitted into the United States antthe visa waiver program (VWP) (a special program that allows aliens from
certain designated countries to enter the United States for a period of up to 90 daysfingthahtaining a visa)see8
U.S.C. § 1187(a), and who are placed in asyturty proceedings after being found subject to removal, are ineligible
for bond hearings because such aliens are not placed in formal removal proceedings. Mattey 5A & N. 45,

46-47 (BIA 2009). Federal district courts, though, have split as to whetMer entrants may be released on bond if
they are detained pending efforts to remove tHeampare e.g.Szentkiralyi v. Ahrendt, No. 7889, 2017 WL
3477739, *4*5 (D.N.J. 2017) (ruling that 13 had authority to conduct bond hearing for VWP entséthit)Kim v.

Obama, No. ERP12-CV-173-PRM, 2012 WL 10862140, *2 (W.D. Tex. 2012) (ruling that 1J lacked jurisdiction to
consider bond for VWP entrant).

1008 C.F.R § 1003.19(h)(2)(ii). Further, DHS retains the discretion to parole arriving aliens into the Sritedt e s  “ f or
urgent humanitarian reasons or si g rséefadtter af CastillgPadild,25c benef i t .
I. & N. Dec. 257, 259 (BIA 2010) (describing humanitarian par@eg also infrat 22 (discussing the detention of

arriving aliens and humanitarian parole).

1018 C.F.R. § 1003.19(h)(2)(iipee infraat18( di scussing |1 J's authority to review wh
Section 236(c) properly fall within the scope of that statute).

1028 C.F.R. 88 1003.19(a), 1236.1(d)(1), 1236.1(d)(3)(i).

1038 U.S.C. § 1226(eBeeDarko v. Sessions, 342 F. |8 . 3d 429, 433 (S.D.N.Y. 2018) (“Th
appeal from an 1J's bond determination is the BIA.").
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proceéedicaddde the i mmi‘jgudit ¢ ioaal ndaebtei@esth@a@ ep u s

hi storically "#Thiters eliNAl nmant islgmi2B8&  gddi ci al
revitédw Court thhaes ghtosdtsdatniehfadld er al courits habeasevi
corpus procéessdianqus oman oaluit e wo ah i < RETdh e mGgieornt.
harseasoned 'shaehabthdebsetdod ut’eorey miiltidsnedgotreknt i on i s
di stincal feogldasoheheornar yopedagmwme'ethaelhher to
detain,t wéaiahi efsr ofno rjeucd iocsieadl revi efLoweer | NA Se
courawe shei Hayltybeain jurisdictilbai s review ha
constidrutdtomtadt ory c HYGFlolre ntgheastl trbeoadsgohne,at dehai ned
may not seek fluaei go\sserdnimsecirteew i ofnary deoirsi on whe
hedet gi me dad g heanl | elneggea It haeut Wettragtrityi dn under t he f e
habeas®statute.

Th®upreme &beonsihdhksr ed whet her a separate statut
judici aldertewitew i®Tchhaat! | petnegveist e s

Judicial review of all questions of law afatt, including interpretation and application of
constitutional and statutory provisions, arising from any action taken or proceeding brought
to remove an alien from the United States under this subchapter shall be available only in
judicial review of aifhal order [of removal] under this secti&A.

The Coogonshblde@ecti ars DA2(rbi)n(@9)revi ew(ekxcepree s
as part of the revieWwlamf oa dfeirn(atf)h @ rednoisad h me amo v ¢
decisibnrémosvale (including thd 3dreeiprionedsn ke twh

104INS v. St. Cyr, 533 U.S. 289, 311 (2004¢e alsd e mor e v. Kim, 538 U.S. 510, 517 (20C¢
precluding review is claimeatbar habeas review, the Court has required a particularly clear statement that such is
Congress’ intent.”).

5pemore 538 U.S. at 517 (“Section 1226(e) contains no explic
its clear text doesnotbarppe ndent s constitutional <challenge to the | egis
bai Beedl3@¢ advydas v. Davis, 533 U.S. 678, 688 (2001) (“We <con
remain available as a forum for statutory and congiital challenges to posemovalp er i od detenti on. ") .

106 Demore 538 U.S. at 51617; see alsalennings v. Rodriguez, 138 S. Ct. at 830, 841 (2018) (holding that challenges
to “the extent of the Government ' sofdeltNeAt3ent iaunt hDIE (tey)' ' o 0oj
review bar).

07Seee.q. Syl vain v. Att’'y Gen. of the United States, 714 F. 3d
236(e) did not bar judicial review of whether immigration officials had statutory authority to detain alien); Singh v.

Holder, 638 F.3d 1196, 1202 (%¢hi r . 2011) (“[ C]l aims that the discretionary
constitutionally fl awed are ‘cognizable in federal court o
federal habeas Gstiereez£havezv.NS 298 F.3d §24, 829 i(9th €ir. 2002));-Blddigi v. Achim,

531 F.3d 490 (7th Cir. 2008) (I NA Section 236(e) “strips u
discretionary but does not deprive us of our authority to review statutoryangltoi t ut i onal chall enges. ")
258 F.3d1213,12+48 (10t h Cir. 2001) (“We hold that &8 1226(e) does
jurisdiction pursuant to the gener NSv.BEW H&2B4).Ss28%3LAUt e. " ") ( a
(2001)) Pensamiento v. Mc bonal d, 315 F. Supp. 3d 684, 688 (D.
however, are constitutional chall enges to the i mmigration
(SD. N. Y. 2010) (considering alien’s claim that | CE detained
interpretation of [I1NA] Section 236(c)"”).

1% Demore 538 U.S. at 51617; Zadvydas533 U.S. at 68&ee alsNi el sen v. Preap, 139 S. Ct. 9!
we have held, this |imitation applies only to ‘discretiona
cases. " ).

109 Jennings 138 S. Ct. at 841.
1108 U.S.C. § 1252(b)(9).
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an asl ireetmovabbe idegt WBmiheeé Court haebdectisaedt e
barrlitcdngsidmat techinthc abBygrdie oonf t htois!@hitiwee e€oaur t

has thhedtd d NtAI4@{ dp€eg) not bar review of ¢l aims cha
authority to detain aliens because such cl ai ms ¢
goversmeetci sion to seek removal reaoivtalbe | pt ycess
det aelfi

, EOEEUOUaw#I1 Ul OUDPOOa®E Iwd wd-0 buwEIOEW DB DI
While I NA Section 2 8&6hia)r age noenr aolflfyi ca uatl bso rtioz edset a
their formal removal piUsdTHEIEW Mdgest,e nltNA &S eocft iao ni e2n?
subj ect Kkeoc awesme vafl i sp meail froeel dastte d** gr ounds .

OPROEMN EVUwWUOWBEINU @UD OOl EUDOOwI tt pEA
I NA Secrt)f wjovaeI ewhaol ifeansi wiombhi pgoneeest

1. An alien whoumndeild nanMmM2 S&gdbd&®)on t he
commi sgieomadofh enumerianbBgedr c memesayoi mchgdmor al

tur pjat¢ emter ol I ed suyulbatwuagnd¢ eoafffifedricskd ,ingan h u man
traffickmogeypf f@gunsard iaany two or more cri mina
resuldiagnvincti on for which the total term of
year s.

2. An alien who is deportable under | NA Section
otertain enumeratedraviameswofieholmgdieng an ag
cri melsviimgszomormot tamripsitugleout of a single sch
mi scomadegontroll ed substance violation (other
involving possession of &8®Wdeafefmseor | ess of

3. An alien who is deportable under | NA Section
conviction of a crime involving moral turpit

years of admissiwag Sseomoevht ethe d hte @ahé eymear of
i mpri sonment

4. Anal i en who i s i naflmingsighlng dm depaorotrdbslte act i
being a representative orthemmsgbeai otfedd terror
wi Bhterrori saor oersgpaonu sziantg oonr, ihciting terroris

111preap 139 S. Ct. at 962Zennings 138 S. Ct. at 841.

123enninggs 138 S. Ct. at 840. The Court reasoned that such an °
stagger i Mg hree LCwlutrd. Nnoted, for example, that a detained ali
“arises frcoing’i oD0HSt'os rdeemove him, “[b]Jut cramming judicial re

final removal or @ldurtker, the Courddeclared, iatbrmating tNA 8 242(b)(9) as barring review
of any claim literally arising from an actida remove an alien would render claims of prolonged detention
unreviewable because the allegedly unlawful detention would have already occurred by the time of the final order of
removal; and in some cases, a final removal order may never be enterdareblosing any opportunity for judicial
review of the challenged detentidd.

113preap 139 S. Ct. at 962Zkennings 138 S. Ct. at 841.

1148 U.S.C.8§1226(cseeZadvydas v. Davi s, 5 3 3rerdovaiproceédingsare i prégregs2 001 ) ( “ W
mog aliensmayber el eased on bJemidgsiB8S. Gtaat 837 (eabgnizifg;that INA Section 236(c)

“carves out a statutombpbecatrégaspddf uadeenSewhoomayY36(a)) (
1158 U.S.C. 88 1182(a)(2), 1281)(3)(B), 1182(a)(3)(F), 1226(c)(1), 1227(a)(2)(A)(i), 1227(a)(2)(A)ii),

1227(a)(2)(B), 1227(a)(2)(C), 1227(a)(2)(D), 1227(a)(4)(B). The BIA has held that an alien does not actually have to
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alien descri bed "itraelpiaegmgi apheCceyssanlyytiof provi de
a witness, a potential witne®ss,iatpemapnrcoopaer ¢
activiitmme dwirataen family member or c¢close associate
person cooperating "aintdh t dsdcdantsdar® nihfeshersit ingat ipoons,e

a danger to the osrafoeft yproofp eortthyeranpderissonsi kel y to

proce’ddinder tHd]sdaciusepn relating to such rele
accordance with a procedure that consi'ers the ¢
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Wi t htadwssep e ci al circumstances, an agereimatttyyi ned u
remain in cusotrodempealdi plij e tshk égm myeerne ,t he mandat ol
nature of tthhee adleitéeen tmaynmemiderdd or arc olrekiqtubecsntala p
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21 EUWPIOOpE A
Al t houghdeamianleiderunder hlaMA n®e br 6 igdirt hbge& Eojaney an | J,

DOJ regallladadwoinise eklsiaanrelt 2 r‘mh att filse naolti epr oper | vy
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be charged with the ground that provides the basis for magdigtention under INA Section 236(c) (e.g., aggravated

felony) to be considered an alien who “is deportable” (or
Dec. 124, 126 (BIA 2007). For example Nratter of Kotliar, the alien was only cihged as deportable because he had

remained in the United States longer than permitted, but was subject to mandatory detention under INA Section 236(c)

because he had been convicted of theft offenses that were crimes involving moral tupiatdi24-26. The BIA

held that, where the record reflects that an alien has committed any of the offenses enumerated in INA Section 236(c),

the alien is subject to mandatory detention “without regar
tolode a charge baslkal26.n the offense.”

1168 U.S.C. § 1226(c)(1).

1178 U.S.C. § 1226(c)(2keePreap v. Johnson, 831 F.3d 1193, 1201 (9th Cir. 2@h6ated on other ground$39 S.
Ct. 954 (2019) (observing reldasebnborgl, whi2 g BZ6¢))forbms amywrélehses f or pos

except under special circumstances concerning witness prot
1188 U.S.C. § 1226(c)(2).
119|d_

1201d. § 1226(a), (c)(1), (c)(2); 8 C.F.R. 88 236.1(c)(11), 1003.19(h)(2)(i)(D), 1236.1(c}eelSylva n v . Att 'y Gen.

of the United States, 714 F.3d 150, 152 (3d Cir. 2013) (stating that INA Section 236(c) requires detention of covered

aliens “without any possibility of relCaasste iwhHiolne vawaDetpi'ng o
Homd and Sec., 535 F.3d 942, 946 (2008) (“Unlike noncriminal
detained under 8 1226(c) are not given a bond hearing befo
period of detention under INA Si@an 236(c) to end when the BIA issues a decision on appaahsCastrillon, 535

F. 3d at 948. According to the court, i f the alien remains
pending remanded proceedings following a favorable jaldialing), ICE only retains the authority to detain the alien

under INA Section 236(a), and the alien may request a bond hearing to challenge any continued ttbtah8d8-

51.
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236%The Bldetheasmi ned t hatt,hheihoihd ¢bhducevarewi,nd
assessment pearaftithreat oy eadeeiwsi on to emargf t he
the specified-rcerliamiendalg rooru ntdesr roofr irsetmo v bi | i ty un
According tel iitehrem®d pAe r It thweii tnktil i dteldle scope of | NA

i f tcloenclitdlndhe sSiBHS ubstantially unlikely to establi
appeal, the charge or charges that nwadhd ot her wi
the 1'J deter mipRWopéenkt wihddmudeNdd Section 236(c),
then consider whether the alien®™ s eligible for
" 66U 0UPUUUPOOE OPHIAWIGH iy EDEEUOUA w

The mandatory detleNAi 9actrie@meZ2aénends | ehged
unconstitutimmmd dfutt, hdoes dalkt @lldieHPRdJH Yaa L B
LPRKiwho hhean dendemeldNA Secti on 23téhat) Hiosr si x |
detention violated his right to due process bece
determination that he was®TehNdan peuQilrelud aax i fed de roa
di striswtl icnguAttBatt | WA nxom{sa)¥oOmal Ni nt h Circuit
det ertmhilafeAd Secti on 23k (i g)htyvitomlasdtueadbpdidEoiiesses i t
affordedpphdrm i t%¥ to seek bail

The Supreme Court reveeciesi ome niddoalrt doir nyg idrelot asintt i o n
cerabhians pending waesmonsli pubiced@ThgsBeumt ssi bl e
nottehdat it h'‘addpreeidotsleyproposition that Congre
t hat would be unacer@mnabé eCodir taglgpd mdgesdt atnod icnigt ivzi e
that the Government may constitutionally detain
necessary for thei.f®Trh€&moaowandc lplhtodnegadiesgs, justi fi
concertnedde pohrat abl e cri minal aliens who are not d

1218 C.F.R. § 1003.19(h)(2)(i).
122 Matter of Joseph, 22 1. & N. Dec. 7900, 805 (BIA 1999).

123|d. at 806;see alsoidat 807 (“[1]n assessing whether an alien is ‘pro
category during a bond hearing taking place early in the removal process, the [IJ] must necessarily look forward to
what is |likely to be shown during the hearing on the under|
removability based on an offense enumerated in |INA Section
whether it establishes thighe alien] hazommittedan offense and whether the offense would give rise to a charge of
removability included in that provision.” Matter of Kotlia

124 Matter of Joseph22 I. & N. Dec. at 806309. In addition to permitting review of whether an alien is properly
included within the scope of INA Section 236(c), DOJ regulations afford an alien detained under that provision with an
opportunity to seek a redetermination of the conditions of cudteftye ICE. 8 C.F.R. § 1003.19(h)(2)(ii).

125SeePrerna LalLegal and Extra Legal Challenges to Immigrant DetentihAsian Am. L. J.131, 135 (2017)

( “ Ad v chlallehgedbe constitutionalityof mandatorydetentionunder§ 1226(c)with variedsuccessintil the
Supreme Court decision Demorev.Kif uphol di ng the provision]."”).

126 Demore v. Kim, 538 U.S. 510, 5184, 531 (2003).
127Kim v. Ziglar, 276 F.3d 523, 539 (2002 HY 1 G V Bend@R/ Kim, 538 U.S. 510 (2003).

128|d, at 526, 53839. Apart fom the Ninth Circuit, the Third, Fourth, and Tenth Circuits had also held that INA

Section 236(c)’'s mandatory de tSedhatelivoZenski, 27§ B.3d23@Bd @t was uncon
2001),abrogated bypemore v. Kim, 538 U.S. 510 (2003); Viblv. Ashcroft, 293 F.3d 213 (4th Cir. 2002progated

by Demore v. Kim, 538 U.S. 510 (2003); Hoang v. Comfort, 282 F.3d 1247 (10th Cir. 200@yated byDemore v.

Kim, 538 U.S. 510 (2003). The Seventh Circuit, on the other hand, rejected a consiitchi@lenge to INA Section

236(c). Parra v. Perryman, 172 F.3d 954 (7th Cir. 1999).

129 pemore 538 U.S. at 513, 531.
13019, at 522, 526.
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their removal hearings in | a

fail to appear for r
the brief peri®d necessary for t

be detained for

Th@ouarltdiost i ngui shed FDGY\LOWVLY aii@é&liVstitodha lnar ed
“serious const'ivobuli @ omiafl sleawfcuelrinysvardeani it n ceaf ianii teenlsy
det aDiéedithoval proceedimeen acgddfiipisett @aluem haedsoned
unl i keotrlerpodt removat idesdser JIGNIAM Setcd ti wtne 236 ( ¢c)
“‘governs detention ofSHQR&GRL QI tWakoH Lé) ¢ H FARYIDNCa B U R F H HeGiLsC
“serves the purpose of preventing dapdrntgaklheiar i

removal pr o®¥eedndiDY9s G D\ mo‘nal lwaager prdéobrcally a
t he det afi mleldo vail n g ntsht eh eci or mppl r@otbciléodsaimig § nu e d

det efdtiidomot serve its pu¥pbet @divitthmitd maytuii smemur
=DGYb&EDVauseinkhatlt vedsa potential |l whidhedteefntniian pe.
under | NA cS)e ctty poinc a2iB816y hl ssshtos tdewd dladaesh ian o ne

termi nat—#tdcdre panidntof t he ®» emoval proceedings.

Al t hough t he SHIPRUdihe dCd thratt imandatory detention
proceedings is prot Wmonudrotd s h o twhted chreeabk € here ar e an
const iltiumii to® XtUdoVLIREle t enhden | NA S¥8o meorwe236(c) .
c our thso vheaweer ,c 0 HB RiJ&l ealp ptloye loanbliyv e f y pdeertiedi® si onf.

Ul ti matHQQLQJVNY, SRAGBLIXHPr eme Cotuhe dhtedtdut rmay DUHS
to indefianliiteen syt pdeck daid mng | pr odd ede chionvdhsel,e kbl uwlte s u ¢ h
prolongedcaoatsentiuom ol |y per mi ssi bl e

13119, at 513.

132|d. at 527-30; seeZadvydas v. Davis, 533 U.S. 678, 682 (2062 more discussion about the poste of
removal detention statute and #advydasiecision see infraat 29.

133 Demore 538 U.S. at 527228 (emphasis in original).
1341d. at 527.
1351d. at 529.

%5eeTi jani v. Willis, 430 F.3d 1241, 1252 (9th Cir. 2005) (-
to the duration of an alien’s detention uDen@e” 8. 1226, howe
However, in a concurring @amoninDemore Justi ce Kennedy suggested that “since
arbitrary deprivations of liberty, a lawful permanent resident alien such as [Kim] could be entitled to an individualized
determination as to his risk of fightanddae r ousness i f the continued detention bec
Demore 538 U.S. at 532 (Kennedy, J., concurring). I'n a separ
I NA Section 236(c)’'s authoriat rtionia@averalti fteen rhamudadtngr y heketl e
or her removhllatpmhd88edd Cxnr.nor, J., concurring).

B’SeeegDi op v. | CE/ Homel and Sec. 6 Ddnoréemphasket thatthandatody32 (3d C
detention pursuantto8§183 c) | asts only for a ‘very | i miCasailbnwt. i me’ i n
Dept. of Homeland Sec., 535 F.3d 9#4PRUlingdholfiggtthat Ci r . 200
Congress coul d per miestisniwithow pracedtird pratectibrs can berextemded to eheompass

the nearlyseveg ear detention at issue here.”); Ly v. Hansen, 351 |
discussion inDemorg is undergirded by reasoning relying on the fact Kiat, and persons like him, will normally

have their proceedings completed within in a short period

138 SeeJennings v. Rodriguez, 138 S. Ct. 830,-842 84648, 851 (2018). Followingenningshowever, some lower
courts have squarely confronted that question, ruling that the mandatory detention without bond of certain aliens
pending formal removal proceedings is unconstitutiddeé e.gRadilla v. U.S. Immigration and Customs
Enforcement, 38F. Supp. 3d 1219, 12282 (W.D. Wash. 2019) (addressing constitutionality of detaining without
bond aliens who unlawfully entered the United States pending consideration of their asylum claims). For more
discussion about thienningdecision and the indiaite detention of aliens pending removal proceedisgs, infraat

39.

i
t h
8)
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, 1 EOPOH wODwdpi(uiuu O Ewl E
I NA Sect(dms28Ra&d'sh&@EIl t ake i n'twh oc ufsatloldsy waintyhianl i
of the enumer at erde lcati end Z2igH Q WvrkdHst BeQ LY HODr oing teH O HiD ViHGE

custB®®Adiyd under | NA Semayjatel 2t(eg)i( N0 ,deé CEri bed i
paradridghbeptt hesswprot®ction purposes.

I hts 2019 1dd0VHQ®,o/nSXHADESMen eC adu rtth at | NA Section 23
mandatory detention scheme covers any alien who
or terreloaficsdme emawhear t hebaéen emferlhcaalscerdi mi nal

i ncar c®Trhae | @dawsretr v @ dS d ANtAI3SG{'s) M2nhdat e against rele
tban alien desc(ridbfedt hiant psatraat§etad? i’ Gajncd) (tlh)a,t iInMNAt ur
describes aliens who haverddftdnhiet tCeoduran ed eafe rtnhi en ee
that, &ASehotRi@dA{ €) (1) i nst bectiarkted adwhsstincdiyhal i en s
en i"¢ hree lpha sk, "does@HeRWdedialdmedays no rol e
identifying foKL¥EKhengDEHE8E Heaceltd&T mangCad wlarttel y ar
etHat the scope of aliens s uShecezi3dit ®) mandat or
ed by the predi noabtblaRi36d myod smai,bdeeenrtti e scadl i e n
efarsoend cr i mi*nal custody.

e @duwrot olpamedeBeatRiIBBE{ICNATr equb e edetaani )médd en t o
medi ately upon reledsefdirlour ertioni aatlt guemptdlyy

ency from detai nilghea h@o warlti erne 19 @ h,odiid o ibpanan, i o
LWHG 6WDWHXUW,._COWRRWDIOYiRel d t hat the failure to p
0
[
a
e

= =+ —q
— X &

mpt bond hearing as required by feldeasaé¢ fSitamdt
noi insat¥eCliyt. DRQWDRYRO @R UirrBUHDeSc o gtniez epdr i nci pl e t ha
tute fails to specsfypomcopmmlail aycé owi theagotvet
cour‘ti snpwislel tmet r o WAl mo esrhoirv d e & haed eCloi .t

TV OT v T H
S-S S o003 S 0TS

1398 U.S.C. § 1226(€)) (emphasisaddedfourt s have construed the term “released"’
no longer in physical custody, regardless of whether the alien was sentenced to a prison term or [@ebation.

Castaneda v. Souza, 810 F.3d 15, 27 n. 15 (1st Cir. 2015); Lohawvalgan, 804 F.3d 601, 610 (2d Cir. 20£8)t.

granted and vacated on othergrounds 1 38 S. Ct . 1260 (2018); Sylvain v. Att’'y

150, 161 (3d Cir. 2013pee alstMat t er of Kot l i ar, 24 | .Sle&ionN36(cpleafthe 124, 125 (
Act expressly states that an alien is subject to mandatory detention and shall be taken into custody when the alien is
released, without regard to whether he was r dlS€a8ed ‘on pa
1226(c)(1)).

1408 U.S.C. § 1226(c)(2).

141 Nielsen v. Preap, 139 S. Ct. 954, 971 (2019).
1421d. at 963-64.

1431d. at 965 (emphasis in original).

144 |d

145|d. at 967.

1461d. at 967-68; see alsdJnited States v. Montalvurillo, 495 U.S. 711, 717 (199¢)* We hol d t hat a fail ur
comply with the first appearance requirement does not defeat the Government's authority to seek detention of the
person charged. ") .

147Preap 139 S. Ct. at 967 (quoting Barnhart v. Peabody Coal Co., 537 U.S. 149, 158 (2088)akimaotation
omitted).
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hardltevbet hat Cadsnlgrmasnsd artaodrey [deCtEent i on aut hor it
mi dni ght &f tregtf eaamneaclriienmt*n al custody.

The CouretveaNswst h Cir ¢t hiat Hheadi sieesmricted the appl
Section 236(c)pnt onatploypyns heééraireée@ase hforem cr i mi:
that its ruling omf thNA gBdddaleosi mtoar - pe teecd tbsre a s
chall-¢em@ges constitutional <challenges to applicat]
i e

n submsed Gn rtud&UHEDII MA Section 236(c) authorize

I

covered aliens wi fbomambvald pradam®odl awtheit her

t hegr e itmtkenl CE custody i mmediately or |l ong afte
i ncar cehatt i vai.Court thaes gluesfdtteitahpeerrot he mandatory
of aliens |l ong after theomstieltettsenalrloyn peri mi asi
, EOEEUOUa w# | IxOWEZEEOW®Iwu @O BEWE-U Ui OO0

21 EUDPOOuwI t k pE A

The I NA provides for the mandatory detention of
United States, or who hhaovuet einntsepeedtri¢ohre,¢ lbdnred ewlh oSt
be subjchntjerreNAvSla(ﬁappnlmQé%rSt(Uf):iqerflmcbrdlstsalon,

i ncludealboetnh aami ving at aaard ealiigairmt prdeepamtti t ®@fd e n
St at ersamswiieoad mi ,*°t geiner al | pe nddaid mg enrerdi n avthied heabou't

t he saH dbe@nd mi it ntelmle Wntiatt'eedse stthau sutadoivems arri vi ng &
Uu. S. border (or its functional equtedl| E8ha)esas v
without inspaappoewdanchdodmutét a v.

1481d. at 968. The Court noted that ICE could miss a judicially imposed mandatory detention deadline for various
reasons, including because state and local officials might not notify ICE when an alien is released from criminal
cusbdy. Id. See alsanfra at51 (discussing immigration detainers).

1491d. at 97172; see alsdPreap v. Johnson, 831 F.3d 1193, 1206 (9th Cir. 2006), Y1BES. Ct. 954 (2019). In a

di ssenting opinion, Justice Breyer argued that | NA Section
who are detained by | CE “ wheRreap 139S.Ct. at /8 (BrayereJisgentiigh.om cr i mi na
Justice Breyer argued that the words “take into custody
al so “describe” an al i eldat97980j(Braydr, J.tdssemtiagh BugheroJusfice Breyere nt i on .
agued, construing Section 236(c) to require the detention
their debt to society,” woul dd ato82, @85 [Breyersle dissemting) (Theonst i t ut i on

majority opinion had éclined to construe INA 8§ 236(c) to avoid these constitutional concerns because, in the

majority’'s view, the statute unambiguously required detent
custody.) Unlike the Ninth Circuit, however,Jese Br eyer woul d have interpreted “when
reqguiring an alien’s detention to occur tdoat9b(Breyert han si x m
J, dissenting).

1508 U.S.C. § 1225(a)(1). A returning LPR may also besidered an applicant for admission in some circumstances,

such as when the LPR has abandoned his or her status, has been away from the United States for more than 180 days,

or has committed certain criminal offenskk.§8 1101(a)(13)(C).

1511d.81225(bf 1) (B), (2)(A). The statute provides that all applic
of f i We8rl225(d)(3)See alsMatter of Rosa Isela Velasqu€zuz, 26 |. & N. Dec. 458, 462 n. 5 (BIA 2014)

(“We note t hat erarealiea whb illegalgenters thewhited States is caught at the border or inside the
country, he or she will still be required to prove eligibi

1528 U.S.C. § 1225(a)(1), (b)(1)(B), (2)(A): 8 C.F.R. § 235.3(b), (c).
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The s'smamnudat ory det ent ipopnl isccahnet nse whboorv eardemi éslishi joanc t
a streamlined remMexpédipréddpdapPhadamamesmi Sci on
who are not subj ectantdor wehxgpleadd eboce thalk e me mid V a | pr oce

xx OPEEOUUVUwi QW NE ERUBHOUI B x 1 EPUI Ewll OOYEO

I NAecSti on RB3&V ibd deslx)pf eodri ttehde rr reiand ivr@dnasroéw hion ad mi ssi bl
under | NA Sectionbedahgseeyybhic&€) eatryalldb@uments or
attemptreodawtm® ssi on by fr au®T hoer smilastmietheoe s ersat hen
Secretary of HomekpaddSeédber usw afl i exnpegpirtese nit e mc
United States without being admitted or paroled
yeararanidnadmi ssi bl é%Boans etdh eo ns a, ihéil Bpraouvenmosr .o y & d

expeditemdairtelmpal arsr;i v(i2n)g aalliieenns who arrived in

within the | ast bewenyea@misp & svdloe ch alvye inmmi gr ati on
(3) #Bbuiadst he United States wi tlhtiany sl 000f neinlteesr ionfg

cournyt whobbaweadmipaedl ed dwyt h ofitMdgiremdrieccrent | vy,

however, DHS has expanded the usebeéneapmdited r
or paroled, and who have been (@ ktdadlUenpgedt 8t at
this expansion is petsdiprud!|.®tcatthheont)i me of this e
Generally, an alien s ubbeg ercetwitiok deuxtp ead i hteeadr i rnegmoovra |
review unliensds ataltésaleinemon ta &dppryofopeasglcumi o
removed to a .p°hf tt bhianl dail@imetdeusrtternt i on to apply for

1581d.81225(Mf 1) (A) (i) (“1f an i mmigration officer determines tha
1182(a)(6)(C) or 1182(a)(7) of this title, the officer shall order the alien removed from the United States without further

hearing or review unless the aiedicates either an intention to apply for asylum under section 1158 of this title or a

fear of persecution.”), (2)(A) (“[!]ln the case of an alien
determines that an alien seeking admissiomislearly and beyond a doubt entitled to be admitted, the alien shall be
detained for a proceeding under section 1229a of this titl
component with primary responsibility for immigration enforcemeon@lthe border and at designated ports of entry,

typically takes the lead role in processing applicants for admission, from the initial inspection or apprehension of the

alien through the issuance, if applicable, of an order of expedited rerBeeélU.SC. § 211(c) (listing functions of

CBP).Within CBP, the U.S. Border Patrol is the agency component primarily charged with the apprehension of aliens

unlawfully entering the United States or who have recently entered the country unlawfully away frognatddsi

point of entry.Seeid. § 211(e)(3)ICE also regularly plays a significant role, such as when the alien seeks asylum or is

placed in formal removal proceedings, and ISe& takes respon
Immigration EnércementU.S.DEP T OF HOMELAND SECURTY, https://www.dhs.gov/topic/immigratieenforcement

overview(last published Aug. 6, 2018mmigration EnforcemernRemoval U.S.IMMIGRATION AND CUSTOMS

ENFORCEMENT, https://www.ice.gov/removdlast updated Aug. 2, 2019).

1548 U.S.C. § 1225(b)(1)(A)(i)see also id§ 1182(a)(6)(C), (7).

1551d. § 1225(b)(1)(A)(), (iii).

156 Seelnspection ad Expedited Removal of Aliens, 62 Fed. Reg. 10,312, 16B48Mar. 6, 1997); Notice

Designating Aliens Subject to Expedited Removal under Section 235(b)(1)(A)(iii) of the Immigration and Nationality

Act, 67 Fed. Reg. 68,924 (Nov. 13, 2002); Notice Dediggaliens for Expedited Removal, 69 Fed. Reg. 48,877

(Aug. 11, 2004). For more discussion about expedited removal;R8eReport R4531£&xpedited Removal of Aliens:

Legal Frameworkby Hillel R. Smith

57SeeDesi gnating Aliens for Expedited Removal, 84 Fed. Reg.
nationwide expansion of expedited removal is currently pending in the U.S. District Court for the District of Columbia.
SeeComplaint for Delaratory and Injunctive Relief, Make the Road New York v. McAleenan, No-&12369

(D.D.C. Aug. 6, 2019). For more information about the expansion of expedited removal, seedaRSidebar

LSB10336,7KH '"HSDUWPHQW RI +tRPHODQG 6HFXULW\TV 1DWUHIQRLSith ([SDQVLRQ RI
1588 U.S.C. § 1225(b)(1)(A)(i). Additionally, if the alien claims to be a U.S. citizen, an LPR, an admitted refugee, or a

person granted asylum, he may seek administrative review of that Idagnl225(b)(1)(C); 8 C.F.R. 88
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of per iwoumitehpiwcmef grred to an asylumSofficer w
Citizenship and ISfomi8gYonatdieoberr Bienei wher gei bl ee al i
f e'mf persecutli 6ént bees thabhileinglrees drecvsibdbedi kpliea cfeedar

“f or"meaelmov al pu nodceere dli MAy sbred tpinerys u2e4 Gasyl um and r el a
prote®tions.

ZeZ—e¢""2>t—e1 {MZe'e7e1 7Z-"YSel >"EZZs'—ece

| NBect2i3dbrf b)DH$ egontdati ons prfsohvaldle bt'eh adhedtaanignaehdi e n
determomaet berr isbhbj aktitenho expiendciltueddi orgeendouvibaileg an
f edhet er mi naantd oinfs tfmemutradtioemave a cr eaodri btloer tfueraer of
t he wvaillieemai n det @ir nrhamal’flipli chaild withdé het ahl bn

det ab yBuesdt o mBo radPedb t ec t ifoonr (nCoBriPmM@ 12 ef hdorluapsr beegsij ng
fingerprintisni tpihaol}), @sywhaepehasitimepnd rwa n dtfoe rirGGE cust ody
pending a crediblfetfhies rasl ulejtneea tmi tha t aemeuccisttesd r e mo
asylum or expeeress®stiaofiear of

Under | NA Sedtoiwem dBiaZp(adr)obs)pbncant (fwhi cabdmi ssi on
includes an alien sohj abtwase “brapsa tr gedt r bmmaal J ¢
reasonsi coants ipynhb%B acs ebde noerf itthH & asuirdedyuil talf dton s

235.3(b)(5)(i), 235.3(b)(5)(iv)235.6(a)(2)(ii).

159 Reportedly, under a U.S. Customs and Border Protection program, some Border Patrol officers are being trained to
conduct these initial screeningeeU.S. Will Assign Dozens of Border Agents to Migrant Asylum InterviRBsuSERS

(May 9, 2019) http://www.reuters.com/article/ussaimmigration/us-will -assigrndozensof-borderagentsto-migrant
asyluminterviewsidUSKCN1SF2NO

1608 U.S.C. § 1225(b)(1)(A)(ii); 8 C.F.R.§2353()@ he | NA defines a “credib

I fear of
significant possibility, taking into account the credibility of the statements made by the aliepiosup o f t

e
he alien’ ¢
claim and such other facts as are known to 8bL.&C.&§fficer, t h
ar of torture” is definec

1225(b)(1)(B)(v);see als®@ C.F.R. § 208.30(e)(2h“ cr edi bl e f
significant possibility that [the alien] is eligible fgprotectionfju nder t
208.30(e)(3).

1618 U.S.C. § 1225(b)(1)(B)(ii); 8 C.F.R. 88 208.30(f), 235.6(a)(1)(ii). If the asylum officer determines that the alien

does not have a credible fear of persecution or torture, the alien may request review of that finding before an 1J. 8

U.S.C. § 1225(b)(1)(B)(iii)(Ill); 8 C.F.R. §8 208.30(g)(1)(i), 235.6(a)(2)(i), 1003.42(a), 1208.30(g)(E W finds

thatthealenhs a credi bl e fear of persecution or torture, the 13
determination, and the alien will be placed in formal reah@roceedings under INA § 240. 8 C.F.R. 88

235.6(a)(1)(iii), 1003.42(f), 1208.30(g)(&))(B)-

e
he ConventC&#R 8Against Tort

1625ee8 U. S. C. 8§ 1225(b)(1)(B)Y (iii)(Il'V) (“Any alien subject 1t
pending a final determination of credible fear of persecut
CFR8238 (b)) (2) (iii) (“An alien whose inadmissibility is bein
ordered removed pursuant to this section shal/l be detained
credible fear determination by an hsy officer and any review of that determination by an [1J], the alien shall be

detained.”), (5)(i) (providing that an alien whose claim o
verified “shall be detainecopahdonderevndwr ofht 8esegpiedntp

636 U.S.C. 8§ 211(m)(3) (detsecrrm bdientge nGBiPo nd’e taetn tai opnr oacse s“ssihnogr tc ¢
a Bar on Entry under Certain Presidential Proclamations, 83 Fed. Reg. 55,934, 55,949 (Nov. 9e26iBn(@linitial
CBP and U.S. Border Patrol processing and transfer to ICE custody).

1648 U.S.C. § 1182(d)(5)(Axee als8 C.F.R. § 235.3(b)(2)(iii), (4)(ii), (5)Xi Parole is not considered a lawful
admission into the United States or a determinatfadmissibility, and the decision whether to grant parole is entirely
subject to DHS's discretion and may be revoked at any ti me
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all ow par oil ex pd diathneph laicsamod/bhani iy s epmalryd Ise r equi red t o
meet a medical emergency or i s orbgteeé¥®es.ary for a |

'Z—0el ‘"1 ©eS<e’®@'1S1 >Z+'<eZ1 2S>17e1 Z>ZEZ2e'"—1"51 ">e2
| NB8ect2i3drf br)ovii)des t hat aliens who establish a c¢r
“shall beodeftarnbkbdr considerat’ionfofemabkal appl i ca
proceé&dihregxa.lt emiro@ddiyn in | CE custod$Asduring tho
not ed DaHBoevteag iarus htolod payp wlliecant s, famd atdynp issa lolny wi
interview the alri ehtreirgbbdelt &€ ywif olei #ofatbkeev en days

credi bl e lenade rfrinptld Inegh.e oheddtoemgonrgi es of aliens m:

eligible for plaorwtl epr epggeonvti deedsdadcweryity or flight
X per somserwiotuts medi cal condi tions;
X women whenhawvailkteal |y certified as pregnant;

X juvenil esinhdefvi nldiéhrl 3she aglkeof etld@as &wtho can
relative or nonrelative sponsor ;

X per svdhros wi | | be witnesses in proceedings cond
administrative, or |l egislative bodies in

X per swhmese continued detent’i®®n is not in the g
UndPHS regulatdgroamretn depfo np athdek mdritemr e from t he Uni

or, if the alien has not departed, at he expire
Parmagl s® er mdunpacotne accompl i shment of the purpose

1658 C.F.R. § 235.3(b)(2)(iii), (4)(ii), (5)().
1668 U.S.C. § 1225(b)(1)(B)(ii).

167 seeDamus v. Nielsen, 313 F. Supp.3d 31723 (D. D. C. 2018) (describing ICE's cu
who have shown a credible fear of persecution).

1688 U.S.C. § 1182(d)(5)(A); 8 C.F.R. 88 208.30(f), 212.5¢kE alsdParole of Arriving Aliens Bund to Have a

Credible Fear of Persecution or Tortufie4.2,U.S.IMMIGRATION & CusTOMSENFORCEMENT(Dec. 8, 2009),
https://www.ice.gowdoclib/drofpdf/11002.2hd-parole_of arriving_aliens_found_credible_fear.Mihile DHS has

broad discretion to decide whether to grant parole, some lower courts have held or otherwise declared that DHS may

not consider immigrationeterrence as a factor in evaluating individual parole requests. Aracely v. Nielsen, 319 F.

Supp. 3d 110, 1534 (D.D.C. 2018)see alsddamus 313 F. Supp. 3d at 341 (holding the
categorically denying parole without abiding by its ownopadirectives was unlawful); R.I-R v. Johnson, 80 F.

Supp. 3d 164, 190 (D.D.C. 2015Rel(ehaosled iPnogl itchya't ab H&’'ds aatd odpettie
migration was not a permissible justification for continued detention of aliens whintzad a credible fear of

persecution).

%98 C.F.R. 88 212.5(b), 236.3(a). An alien’s continued dete
establishes his identity to an immigration officer, and shows that he presents neither a flight rid&ngerdo the

community.SeeParole of Arriving Alienssupranote168 at 11 4.3, 8.3(25ee als®@ C.F.R. § 212.5(d) (providing

that,indecidhg whet her to grant parole, agency officials may cons
reasonable assurances that the alien will appear at all hearings and/or depart the United States when required to do so;

the alien’ s ahasuclose relatives with kneven addresses; and any agreement to reasonable conditions

such as periodic reporting requirements). If parole is denied, agency guidelines instruct that the immigration officer

should advise the alien that he may request réderagion based on changed circumstances or additional evidence

relating to the alien’s i dePRatoleofprrivingAdiengsupianotel68at®8, or ri sk o

1708 C.F.R. § 212.5(e)(1).
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unl i ke art heiydnogt aflailelnswi t hin t hewhdoe banrgehagied
f dbromae aru mdgesr DOJ #Tehguuish,at BbAs,t lAc Badedosn 23
mandatory detemptidehystbemé!®i ving aliens.

In 20Attor neAGNGE h & noavl eBrattutr en’'stile & i asnirdaurt enth Nl A
Section’s2 3a(nd)a(tlo)r y det e natlalloine st melfmacreada p | ir e snotv @ |
proceediango®safti e credible ftlaemandeererthi nant oy, |
ThARGr eas onleNdA tSheactt i @i aZath(dak telsafltiilstestse e ned f or
expeditewhaeamtvaldl i s‘Bhal ¢r d@uindtldeél afceoamp | et i on of
formal removal pheconNdi hagge heenone pdTdH&e

al so relied ons tzhOel 8S udpdrdg QHeiQdXo Vi, mBRIGIHNIXHT ued | NA
Section madas@hhenamybset ent i onu nolftesesgpeermdElde alail ¢ ys

e as

| el
S(b) (:

t AeGconcl uded, even though niotned rmevre@ggplabsesehyg sul
barred fr onm nsdeeerk i D\@J ,bradngdu leagtuil art $droye sf rnaome woarokv i d e

exhaustive catalogue of the ci!tsses of aliens wt
|l al atkenass actitome | BwSiwnitbDifsotrr itchte GMest ern District
that | NA Sest i mamda3®»fly) dkX enti on scheme is uncol
apprehended within ftihses tUeneinteedd fSotra teexsp ewdhiot eadr er e mo
f or mal removal proceedings foll owdaammstai tpwtsii dn alel

entitled to a bond hear'’ipnegn dbienfgo rceo nas i ndeeurtartailo nd eocfi

1711d. § 212.5(e)(2)(i).

172 Matter of K-, 23 I. & N. Dec. 731, 732, 736 (BIA 200%)yerruled byMatter of M-S, 27 |. & N. Dec. 509 (A.G.
2019).

173|d. at 732, 73536;see als®8C. F. R. 88 236.1(d) (1), 1003.19(a) (generally
of an initial custody determination by DHS), 1003.19(h)(2)(i) (listing classes of aliens who may not seek custody

determinations before an 1J, including arriving alisngemoval proceedings). For additional discussion about

Il imitations to administrativeeersypralédw of DHS's custody dete

174 Matter of XK-, 231. & N. Dec. at 735.

175 Matter of M-S, 27 I. & N. Dec. 509 (A.G. 2019). The Attorney General exercised his appellate authority to review

the BIA’s decision under 8 C.F.R. 8§ 1003.21(h)(212) (i), which
cases to him for reviewMatter of MS-, 27 |. & N. Dec. 476 (A.G. 2018).

176 Matter of MS,, 27 I. & N. Dec. at 51517. The Attorney General recognized that INA Section 236(a) generally

permits the release of al i en sindependerd graind fobdetention that doesundte d t ha't
l'imit DHS's authority [under | NA Section 235(b)(1)] to det

the crediblef ear st age, ‘shall be detaineyWllumidlhairmd Woat ffuart hree maw:
516. Thus, I NA Sections 235(b)(1) and 236(a) “Kan be recon
Moreover, the Attorney General determined, because the INA expressly provides for the relepeaotsafor

admi ssion only on parol e, it “cannotda¥7.read to contain an
177|d. at 51718;seeJ enni ngs v. Rodriguez, 138 S. Ct. 830, 844 (2018)
provi si ons “ maihatertairepoidt and authorizeaetease pribr to that point only under limited
circumstances. ") . For further dlensinggssesinfraat39. of t he Supreme Co

178 Matter of MS-, 27 I. & N. Dec. at 518.
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cl a¥®*meeurcto t hus ordered the government to (1) pr
of a bond hearing request by detained aliens whc
werfesscsteened for expedited removaledianngds waefrtee rp |la
positive credible fear determination; (2) rel eas:s

exceeds -dawtamuhivte di d not havanidf a8 o rhd alréd anrgi n g
helrgggui re DHS to prnotvieont hiast oncaorertaanntoeedd u'8 e o dy of

The DOJ hasdiaptpreiad te dd d Wigin tt o EThhee uNitnt h Ci rcui t h
stayed the liaoaywvemcedwmt pending appeal insofar as
bond hwiarhingsseven daysedetentebeasemal eegnsewdbot
require DHS to ha%Rutt hteh & uaadwernt ode lriemmebd dtea st ay
that aliens apprehended withiaeadther Uaxpedi S¢eadtreec
and placed in formal removal proceedings after &
“constitutionally ¥E%Tthiutsl,e dt hteo’s\ai onltobeadC ehsecatrhien gp.r e

existing frdmewehikdhmhuphawant s transferred to fc
proceedings after a positive credibMPe fear deter

As a oteldeu st oisctr ualliieegnpsr ehended within the United

initially edreedanelmaraktapred to fofmal owémgyval
aposictrievde hileda efrenamati on remain eligible to seek
proceegdi hgse ot her hand, arriving aliens who are

poceedirmrgsnot covesr eoddeygletnree add wr tmust remain det
t hose pr,XQ@edy rnapsd sl e

179 padilla v. U.S. Immigration and Customs Enforcement, 387 F. Supp. 3d 1219, 1232 (W.D. Waslai&),
docketedNo. 1935565 (9th Cir. July 5,2019).he court reasoned that aliens who have
entitled to due process protect iincarceration ld. atd22%(dtinghg t he “freed
Zadvydas v. Davis, 533 U.S. 678, 690 (2001); United States v-Raga 771 F.3d 1195, 1202 (9th Cir. 2014)).

180|d, at *10.
181 SeePadilla v. U.S. Immigration and Customs Enforcement, Ne83865 (9th Cir. July 5, 2019).

182 padilla v. U.S. Immigration and Customs Enforcement, NeB3365 (9th Cir. July 22, 2019) (order granting
emergency motion for a stay in part).

183|d.

184|d_

185 SeePadilla v. U.S. Immigration and Customs Enforcement, 2019 WL 1056466, *1 (W.D. Wash. R12t95,

(certifying a nationwide “bond hearing class” consisting o

without inspection, were initially subject to expedited removal proceedings under INA Section 235(b), were determined

to have a @dible fear of persecution, but are not provided a bond hearing . . . within seven days of requesting a bond
hearing.”).

186 Matter of MS,, 27 I. & N. Dec. at 51:819. Generally, there is nadministrative of udi ci al review of DHS’ s
decision whether to graparole.See8 U.S.C. § 1252(a)(2)(B)(ii) (providing that no court shall have jurisdiction to

review “any other decision or action of the Attorney Gener
which is specified under this subchaptebéoin the discretion of the Attorney General or the Secretary of Homeland
Security, other than the granting of relief under sec
F.3d 1060, 1081 (9th Cir. 2015 HY 1 G VJeBniqpRWPRadi guez, 138 SBecaGseparo®30 (201
decisions under § 1182 are purely discretionary, they cannot be appealed to 1Js or’djuirtsome courts have

addressed constitutional and statutory challenges to the procedures and policies governing parole decisions, and
distinguished such claims from challenges to individual parole determine@iea®.gAracely, R. v. Nielsen, 319 F.
Supp. 3d 110,138 6 ( D. D. C. 2018) (reviewing DHS's failure to foll o
consideration of deterrence as a factor in evaluating parole reqibzsta)s v. Nielsen, 313 F. Supp. 3d 31773

(D.D.C. 2018)"“ [ helasylurrseekes do not rest their case on a challenge to discrete parole determinations. Rather,

they allege that ICE is, as a matter of general course, not complying with the policies and procedures of the Parole
Directive”’); Abdi v. Duke, 280 F. Supp.3d 373,384MW. N. Y. 2017) (“Petitioners are aski

“

on
(

[
)

o —
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| removal pri%8Ase edii snogisshsherck vae bewm vpeR,iH 8 I e

cants for admission pending their removal g
mstances i n whi(Cé.wh.adetl efitsiacnrobe i wathantpedl i
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that Respondents comply with certain policies and procedures in making that parole dds=ies that are beyond

the jurisdictional $eaalsosuprat® (Jddeial Rgviaw) of QustqdyBDeterminatians).) .

1878 U.S.C. § 1225(b)(25ee also Jennings 138 S. Ct. at 837 (noting that 8 U.S.C.
appliestoapplc ants for admission “not covered by 8§ 1225(b)(1)").

g U.S.C. 8 1225(b)(2)(A) (inspection of other aliens); 8
under other grounds contained in section 212(a) of the Act, and if [DHS] wispesste such additional grounds of

inadmissibility, the alien shall be detained and referred for a removal hearing before an immigration judge pursuant to
sections 235(b)(2) and 240 of the Act frotoLPR,refygeé,ory i nt o al |
asylee status is verified, the alien is not subject to expedited removal but may be placed in formal removal proceedings

if appropriate).

1895ee8 U.S. C. 8 1225(b)(2) (indicating thatlabeedstwhaoedtf e
pending for mal removal p r o c Analien whg wak not ispe@ed Bnd BRdmittédor2 3 5. 3 ( b))
paroled into the United States but who establishes that he or she has been continuously physically present in the United
States for the 2year period immediately prior to the date of determination of inadmissibility shall be detained in

accordance with section 235(b)(2) of the Act for a proceeding under section 240 of th¢ Act.

1908 J.S.C. § 1225(b)(2)(A); 8 C.F.R. § 235.3(b)(3).

191See8 U.S.C. § 1182(d)(5)(A) (parole authority); 8 C.F.R. 88 212.5(b) (listing criteria for parole of arriving aliens

placed in formal removal proceedi ngthginspeztiBgofficer(tccbe ( “[ Al ny ar
inadmissible, and who is placed in removal proceedings pursuant to section 240 of the Act shall be detained in
accordance with section 235(b) of the Act.").

1925ee Jennings 138 S. Ct. at 842 (“ Rad(d)(mmwate detantion of applicantsfors 8 1225 ( b
admission until certain proceedings have concluded . . . [a]nd neither 8§ 1225(b)(1) nor § 1225(b)(2) says anything

what soever ab o uFurthdr,@andiscussedanrthismegast,.if th alien idrmasible based on a criminal

or terroristrelated offense enumerated in INA Section 212(a)(2) or 212(a)(3)(B), the alien will be subject to mandatory

detention under INA Section 236(c), and may not be released from custody exedfrides protection pposesSee

8 U.S.C. § 1226(c)(1).

n
(1
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Figure 2. Detention of Applicants for Admission

Applicants for

Admission

Aliens subject to
Expedited Removal

Aliens who do not
establish credible fear

Mandatory detention
during expedited
removal process until
removal

* DHS may parole alien for
medical emergency or

law enforcement
purposes

Aliens who establish
credible fear

Mandatory detention
during formal removal
proceedings, not eligible
for release on bond

DHS may parole alien (e.g.,
medical reasons, juvenile,

witness, public interest)

But a federal district court
has held that unlawful
entrants initially screened
for expedited removal have
constitutional right to bond
hearings during formal
removal proceedings

Aliens not subject to
Expedited Removal

* Mandatory detention
during formal removal
proceedings, not eligible
for release on bond

* DHS may parole alien
(e.g., medical reasons,
juvenile, witness, public
interest)

Sources: 8 U.S.C. 88 1182(d)(5)(A), 1225(b)(1)(B)(ii), (iii)(1V), 1225(b)(2(A); 8 C.F.R. 88§ 212.5(b), 235.3(b)(2)(iii),
(3), (4)(i1), (5)(i), 235.3(cPennings v. Rodriguez, 138 S. Ct. 830 (2Ea&dilla v. U.S. Immigration and Customs

Enforcement387F. Supp3d 1219(W.D. Wash. 2019).
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proceé&dihregse adaitt ent i on

final order apoté

efforts to secand

det aienyeadn d-dafper 6 ho ¥?alle [Baurpir edne

of removaslt adteutieeay i wg i mpl i c i

tempor al

1938 U.S.C. § 1231 (axeeZadvydas v. Davis, 533 U.S. 678, 683 (2001) (discussinggrdst of removal detention
statute and regulations).

194 8

of this title or who has been determined by [DHS] to be a risk to the community or unlikely to sithptlye order of

u.s.Cc. 8

1231(a) (2)

(“During

mi

al

aocbhegobt yecaoé&msalhi @wa s :

{Begicer¢manabhoendbegwbdr emdyt o
Courthommasieconstrue

tat

€

(

C

thé)reméyal “paeradbden[ DH8ET
who is inadmissible under section 1182 of this title, removable under section 1227(a)(1)(C), 1227(a)(2), or 1227(a)(4)

removal, may be detained beyond the removal period and, if released, shall be subject to the terms of supervision in

paragraph

(3).7").

195 See Zadvyda®$33 U.S. at 682; Clark v. Martinez, 543 U.S. 371, 378 (2005).
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#1 01 OO Wed¥ EAWOOYEOwW | UPOE
I NA Section 241( ajs(hla)l |p'raceveadresse reamb'wwvée d HE n  a

period d&an@0r dhhg@apeni otiamovt ale®Ppbei stdat ut e
specifies thatbeadien sEoWwNIAWE @ /0 loldowi ng

X The date the order of rem&val becomes admini

x | f t hpee tailftideonnrsevi ew of Yhedomdeouot oedheval a
stay of removal’'s fheatabe®ef thetbeuctase.
x I f t hies adeoteanicnoendf i ned f or noni mmi gration purp
i ncarceration) s t bféreddimeetd ddartee ratl ii &em

confinrement

I NA Section 2dAbR@HIs(h2a)l |1 adesettaduices -dayi ngmbolal 90
peridHde stsat litnestadntdert mat ci rcumstantmayuring t

DH® el ease an alien found i-maldatiedidgrlcumds cun i rn .
Section 212(4dx(38) ,0a Ca)mM®) (Bvofkvibvegonumdds al t ur pi
deporotnabclree mi nalelcart etde mgdr@oruinsdisA Secti on( 3g.(,.a) (2)

an aggr avaadrewi . teil om)y

The flommiegr ati on and NaNfureaJviizwdli yo ni sSted enggrcgeti i(d an
these pasmwvhyti bosi zi ng, but nomomegwmi nahgaltbasde
duringdayher @mMo ¥dlheper ii d.no i ndriecsactiinodne d htahta tD HSo |h
Buaccording to the agency, thaust artpuntodveagiener al | y
perofodt errorists and aliens who have committed t

1968 U.S.C. § 1231(a)(W).
1971d. § 1231(a)(1)(BYemphasis added).

198 An order of removal becomes administratively final when (1) the BIA issues a decision affirming the order; (2) the

alien waives appeal of the order; (3) the period in which the alien is permitted to apmedethe the BIA expires

and the alien does not file an appeal within that time; (4
because the alien failed to appear at a hearing); or (5) if an IJ issues an alternate order of remoeaitionceith a

grant of voluntary departure, the alien overstays the voluntary departure period or fails to timely post a required

voluntary departure bonttl. § 1101(a)(47)(B); 8 C.F.R. § 1241.1.

199 An alien generally may file a petition for review of adl order of removal in the judicial circuit in which the
Immigration Court proceedings were completed. 8 U.S.C. § 1252(b)(1), (2). The petition must be filed within 30 days
of the final order of removald. § 1252(b)(1).

200 SeePrietoRomero v. Clark, 53# . 3d 1053, 1059 (9th Cir. 2008) (“The statut
appeals issues a stay of removal pending its decision on a
period begins only after the court denies the petiond wi t hdr aws the stay of removal . ”).
2018 U.S.C. § 1231(a)(1)(B).

202]d. 8§ 1231(a)(2)seeals8 C. F. R. &8 241.3(a) (“Once the removal period ¢

begins, an alien in the United States will be taken into custody putswantt he warrant of removal . "”).
al so provide that “[a]lny bond previously posted wil/l be ca
breaclh&d2241. 3(b). Further, “[t] he f onliniafredera dourt(seekingi nt ent i on |

review of the issuance or execution of an order of removal shall not delay execution of the Warrant of Removal except
upon an affirmatidwege4ldrc)der of the court.

2038 U.S.C. § 1231(a)(2).
204SeeMe mor andum from Bo Cooper, Gen. Counsel, Il mmi gration & |
Distribution to District and Sector Counsel: Detention and Release during the Removal Period of Aliens Granted

Withholding or Deferral of Removal (Apr. 210Q0); Continued Detention of Aliens Subject to Final Orders of
Remova) 66 Fed. Reg. 56,967, 56,967 (Nov. 14, 2001).
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remoDHS regst abhavonshe or deustodcisfuyp etrtvéd si omdi ti o
rel eammsd udngogrtehmaetn ttehle) aleiremdi cal ly repmordt to an
provide relevant information under oathle;l p(2) <cor
DHS obhaidgcumentreport as directed for a ment al
advance approvalewosfoustyaemkantdhdd st alnCEes; and
with written noadar®eod. any change of

cal lwi,tfinaadl ioendes efibjemduvabndddyartmmnyv a l

OUPGUIDE @UBGEHIME OOYEOwW/ 1 UPOE
p
r inodd ,nbuese | euansdeedr an order of superviissinot i f the

205 5eeContinued Detention of Aliens Subject to Final Orders of Removab 6 Fed. Reg. at 56, 967 ( “ Se
of the Act governs detéion of aliens during the statutory removal period; it generally mandates detention of criminal
and terrorist aliens during that period."”).

206 Seesupranote204, Memorandumfrom Bo Cooper: Detention and Release during the Removal Period of Aliens

Granted Withholding or Deferral of Removal. Withholding of removal and CAT protection are forms of protection for

aliens who likely face persecution or torture in their hamentriesSee8 U.S.C. § 1231(b)(3)(A); 8 C.F.R. 88

1208.16(c)(2), 1208.18(a)(1). Generally, aliens who are statutorily ineligible for asylum (e.g., because of an aggravated

felony conviction), may pursue withholding of removal (unless a statutory bées)pgr CAT protectionSee

generally8 U.S.C. 88 1158(a)(2), (b)(2), 1231(b)(3); 8 C.F.R. §8 1208.13(c), 1208.16, 1208.17. But unlike a grant of

asylum, which affords aliens an opportunity to pursue LPR status after onegesat).S.C. § 1159(b), a gnt of

withholding or CAT protection only precludes DHS from removing the alien to the country where he faces persecution

or torture, and does not prewehnitntihe @Il SenDsp’rtemofvaludtoi ae,
105 (2d Cir. P06); 8 C.F.R. § 1208.16(f).

2078 U.S.C. § 1231(a)(1)(CyeeDiouf v. Mukasey, 542 F.3d 1222, 1281 (9t h Cir. 2008) (concl udi
failure to cooperate with | CE’' s daéayfreomoval periagdoandrthatayy e hi m warr
clock restarted “foll owing t hbatsddaigtoRenerod. £lark, 534 F.3dd@8,u ment ed o
1061 (9th Cir. 2008) (distinguishindgay acemowvwd!| opstiradtfioanrh
al i en’ so antatkeemputset of | egally available judicial review and

2088 U.S.C. § 1231(a)(3). If the alien is released on an order of supervision, ICE may enroll the alien pursuant to its
ATD program, which typically involves supervision by a contracting service and electronic monitoring (e.g., GPS,
telephonic reportinglSee U.S.GoVv' T ACCOUNTABILITY OFFICE, GAO-15-26, ALTERNATIVES TO DETENTION: IMPROVED

DATA COLLECTION AND ANALYSES NEEDED TOBETTER ASSESSPROGRAM EFFECTIVENESY2014). For more information
about ATD, se€RS Report R45804mmigration: Alternatives to Detention (ATD) Progranhy Audrey Singer.

2098 C.F.R. § 241.5(a). The regulations specify that the conditions of supervised release are not limited to these
requirementsld. Fur t her, “[ aln officer authorized to issue an order
an amount determined by the officer to be sufficient to ensure compliance with the conditions of the order, including
surrender 8.8 241.%bk The immigratién officer may also, in his or her discretion, grant employment

authorization to the alien if the alien cannot be removed in a timely manner (e.g., because of the refusal of the country

of removal to accept viatheial i“empyr acrt itctad| & oen’'contemoy to t
1231(a)(7); 8 C.F.R. § 241.5(c).
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remowietdhi n t?AlaNA pSeercitoido n 2 4silt (aat)e(s6 )t inameonbeev e r
det aEH\RAGE r emo'#alf péeari adi ent hakk £ gwirti reisn one of

1. an alien ordered removed who i(se.@admarssi bl e
arriving avalkindwhaont)twcttsescument s

2. an alien orderegdpormabled wH2n3e7(sa)NAL)SEeC)t i on
(failure to maintain or comp)y @BVvharb6bpitio
(specified crimes including crimes involving
fel oni es, and controlled substance offenses),
relatedogrounds) ;

3. an alien whom DHtSo hlaes a ertiegsknitheedt he communi ty
comply with th%d?2order of removal

DHS regul ationstpeoenddafyhabemoba@twopeéricodadukC€CE a

“‘custodyf oeed @awnieedn who falls within one of the &
remo‘eahnot be accomplished during the period, or
i ntetesdetermine whether further dedredfd.i on i s wa
The r egufsattt olInGEhtohualtd consi déreri n odeoindi mgewhlet e
including diheciapliiemary recor d¢, repiomitsal evédemnd e
rehabilitation, history of flight, prior i mmigr e
ot her iiof opmatat isvel amnfgetrh e oaltihemi &kmmuni ty or f1li
ICEmayel ease the alpemi @dftenmidda haeeg emedno acedncl udes t
documents fomnath¢dalaite mieammoewtaher wi se not practi ce
publ i c’)t heea‘hsavoinolse n"ta npde rl s kreel nyd awnilglel r cnoopimu ni t y

t h enlail kwnellyl not violate ; ®@®¥ ec oanldiietni odnose so fn orte | peoasse
flirgRidpon tlserall €Ed@asy i mposai n ,icoonldidiimghs(but not
l i mited to)f drhotstee srpeelced dd ee-dafy aleimowsal dgpreirna @ dt h e u
periicoedpor e qunigr6 ment s

2108 U.S.C. § 1231(a)(2), (3).
211d. § 1231(a)(6) (emphasis added).

2121d. 8§ 1182(a), 1227(a)(1)(C), (2), (4), 1231(a)(6) (emphasis added); 8 C.F.R4§24kEe alsadvydas v.
Davis, 533 U.S. 678, 682 (2001) (describing INA Section 24

detention if the Government fails temovethealiend ur i ng t hose 90 days. ") .
2138 C.F.R. §241.4(c)(1), (h)(1),®1) (i ). This initial custody review includes:t
any written information submitted in English” to the agenc

information relating to the alienorhisortei r cumst ances dan8k41ciin)¢l). ICH officisistmay us . ”
also interview the alien during the course of the custody determinktidrne agency will send written notice to the

alien 30 days before the custody review so that the alien nhayitswritten information in support of his or her

releaseld. § 241.4(h)(2).

21414, § 241.4(f), (h)(3).

2151d.§ 241.4(e)seealsoidd 24 1. 4 (d) (1)
community ortothe safetyf ot her per son
from the United States”).

2161d. § 241.4(j)(1);see also id§ 241.5 (listing the conditions of release pursuant to an order of supervision during 90
dayremovalpr i od) . In addition, I CE may condition release on the
(e.g., an LPR or u. S. citizen parent, spouse, chil d, or S i
halfway house, mental healthoject, or community projectd. § 241.4(j)(2). ICE may also place the alien in an ATD

program.See supraote208 Further, as with aliens released during thel@@ removal period, ICE may grant

employment authorization to aliens released after the end of that period. 8 C.F.R. § 241sd§)4B)8 U.S.C. §

1231(a)(7); 8 C.F.R. § 241.5(c) (specifying circumstances in which employment authorization may be provided).

(requiring alien
s

to show “that h
or to property or

a significan
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| FCEeci des to maintdmayeutsai odgust odykeraad hem |ty f
mont hs after theagxpematabepesd oy sO&Gfter final
remoi’At ) mhe oé trmoantt ht Hor€dee gidtrheelre as e htehre saHhe en i f
hasbeen rEeimovadcor dfaanccten dnsictrhi ttehrei a f or supervi se
the tadtHeadqguarQreder Pesttent i onf ubkntihte r( HQIDifl)d yf orre v i
the alien r enfiatienrs tjhnattlh erselvQBePAJ must conduct anoth
one (yielh8. mont hs after ., idimd toine eund ticd nnaaemoa lall y)

t he a®t er

Figure 3. General Procedure for Post -Order of Removal Detention

First
RQD-day . o T Second . Third . Annual
emoval At end of Custody Review Custody Review Custody
Period Sy period After 180 days After 18 months Review
Alien subject Occurs if alien Occursif alien Occursif alien Occurs if alien
to detention, falls within remains remains remains
but typically classes of aliens detained detained detained
released if not who may be
removed within detained beyond
this period 90-day period

Sources: 8 U.S.C. § 1231(a)(2), (3), (6); 8 C.F.R. §8 241.3(a), 241.4(a), (c)(1), (c)(2), (N)(L), (i)(2), (K)(1), (K)(2).
" 06U IAIED D OD UEDDED JwdOw1dBBYEOw#1 01 60POO
Al t hough | NAasedhboiroze24l@ad DHSsomedetmddemxrarvqgal i
removal pr ddeéshigagstegr of removal detention aut he
|l egalengleal Ipamhtdincas |l alrilegyn r e malierpandethgi seédorts to
secume Mthéemoval to HiEowtemenwadDGYhWGDVWE thayde i nvol vin
the prolonged detenti onhad dmdwfrueld tyrheanddwigidt,eme al i

Courntt erpreted the statute copnpsismentdetent hodug
ta gnoxth period aftera final order of removal

| mTDGY\GID Supreomes i Chbeired whet h'spo-o Nhe Sect i noeam@vail
detention statute shouli dipbéccons ianweild asd lmihwiomg
constitut i?hhmd GQowerctmtr mMaj] st atute permitting ind

2178 C.F.R. § 241.4(k)(1)(ii).

281d.§ 241.4(c)(2), (i)(1), (k)

month period afterthe9®ay revi ew or as o]

2%91d.§8 241.4(k)(2)(iii). The HQPD may schedule custody rev
detainee may requestacustadg t er mi nati on “[ n] ot more than once every hr
reviews,” if conditions have H&HWBRAUA®RCRXII), ). Cogversely,austgdyd si nce t
review may be suspended or postponed if thadlies r e mo v a l i s pld. 8 241.4(k)(3).| and i mminent.
2205ee e.gBoz v. United States, 248 F.3d 1299, 1300 (11th Cir. 2Ghitpgated bySantiageLugo v. Warden, 785

F.3d 467 (11th Cir. 2015) (considering constitutional challenge to indefinite idetefitalien pending unsuccessful

efforts to execute final order of removal); Ho v. Greene, 204 F.3d 1045;3@4®80th Cir. 2000)verruled in part by

Zadvydas v. Davis, 533 U.S. 678 (2001) (same); Chi Thon Ngo v. INS, 192 F.3d 3993394 Cir. 1999 (same).

221 See Zadvydas33 U.S. 678 (2001).

222|d. at 686. The Court consolidated for review two cases involving the prolongedrdestof removal detention of
LPRs with criminal recorddd. at 684-86. In one of the cases, the Fifth Circuithad cosh@dud t h at “the gover nme

2 The HQHRH2three evi ew “ |

) (i) wi
olch § 4h4ky(B(@.f t er as practicabl

U e

o] t

€
€
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of an aliesewbobdomalhsgumthtt e mt he Dué?®Thhreocess Cl a
Court reaflomeedomatr o riap rg swenrmemeant custody, d
ot her forms ofl pdysatcalt he else arati nof "atnhde floiubnedr t y t
Ng usti fforckhenidertlenien &l ovenosse removal is?no | onger
Whitllree Ceaogtnh aptetae nt i aldeyt é mtdiedn mecthee the i tha yi s

“I''i mited to specially dangerous indivWdl dNwnals and
Section’'s2 ploksed ¢ &) persichdwadse tdeinftfieorrempa ! ibeedc ause it
“broadly to aliens order ednrse mdwed ufdd mgmarmwradrrsd
vi ol #tThooesCowmntnctl uWsed that the statute could not
authorizing i#definite detention.

Noty,bIQohuert r epeet édschechdhnet egnh d eie bibpé ndinng
remowasslonstituti omald@eiDXEKOQhiVye iYbeB® L MHIE.LEWDWHV

whi mandyecades e@phli dr t hlead nodne fEInlibtée hdeel tachndteino nd e n i
admi ssion intandherdeir@ddheR®RC¥ MMMt di stingui she:c
OH]Mhi ch i nvolved an alien cons‘otherednataltieen temt
the country, the | egal <circumstancépeaerhammgses, for
within the Unitends,Stvaheetsheri ntcheuidri npgr easleenece her e
temporary, "8§r per manent

TheDGY(CoDUuVr t det ewansiinneddi d dinteitrcerCloaidnrteesnsdied t o conf er
i mmi gration authoboiitnesf wninte kdrdd etndbited .

Al tuhgoh | NA Sect i otnh a2t4 lapma ya(l 6i pe fishe # @ @& @rheemo v a |
period, the Courst urseea soofmatyh & tahoeh dsgilatusst eamtd
necessarily suggé?t unlimited discretion.

For thesgsaepprleyaisnognst he doctrindtheé Coonsti hatdonhhht
Sectiohehdbea)x onsaturt ieodige &z a i gaf per i od reasonabl

may detain a resident alien based on either danger to the community or risk of flight while good faith efforts to
effectuate the alien’s deportation continue and reasonabl e
Zadvydas v. Underdown, 185 F.3d 279, 297 (5th Cir. 1929H Y 1 G V 53B UBRGT8 (2001). In the other case, the

Ninth Circuit had ruled that the government had the author
beyond the ninety day remau period.” Ma v. Reno. DB ®HB&U.S36d8 (A1, 830 (9t h
2237advydas533 U.S. at 690.

2241d. at 696-91.

2251d. at 691, 696 (citing Kansas v. Hendricks, 521 U.S. 346, 368 (1997)). For example, the Court determined,
indefinite detention might be warranted if the individual was a suspected terrorist or had a mental illness that made him
particularly dangerousd. at 691.

226 Id.

2271d. at 689, 697.
228|d. at 69293; seeShaughnessy v. United Statesrel.Mezei, 345 U.S. 206, 2146 (1953).

2297advydas533 U.S. at 693%ee alsoid( “ 1t i s well established that certain con
personsinsde the United States are unavailable to aliens outsid
the government's argument t h-arderaoftemovdl shaulkel beiupheld gvend et ent i on of
Congress’s plenarayt ipmmwernodvienrg i“mrhiag power i s sldbject to in
at 695.

230|d. at 697-98.

231|d. at 697.

2The doctrine of constitutional avoidance instructs that

constitutiondity, a court should determine whether the statute may be construed in a manner that avoids the
constitutional question. Crowell v. Benson, 285 U.S. 22, 62 (1932).
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necessary to*®*FbaeuCeuréemobvak. aonsavionmpdi €rhe st at ut
temporal bi mi tfaltibeewionfg a f i 3d| tchmdetshxfperé nav al
el aps€bert keliedén tgeeber alefl ramesdthsépodyi dés good
reason to belisegeaif h &dadntdfé iirkeerhdvhaslo i n t he reason
fut’eér e.

| "ODUN Y ,0DtUUWMWeL Q&Y roemme wiee telndé r t h e -mparetshu ntpitmeve si X
|l i anf eecn abl FB@¢WPOMniad d etne wiheh awdu hly na dmit thtee d
Uni tedasd awveerse, bei rad t e t-dighreéaedmovtal | pepiedes had
Coucrotnc ltthdagd t he triemed liinmiot a tNiAd rSdeecptoirotna b2l 4el (aal )i (e6n)s

=DGYe@DwWal | 'y applied.t8ut nesdyyi@EAdihret adiiénsot r es
deci si dreresn ohatconstitutional avoidance. Instead
Scalia, who +HRGE@Y)\&GD&sednteedd oinn t he principle of st
provision shoul dg hiawv ed it fhfee rs &htte]e aniara siematthegnareys .
text provides for no distincti ¢ hGChEWhaatn admitt e
reasohedprsohvoiuslidonbe i ntterered ma, apmarsawhnpttgi me si X
I

i mMiorh bomat egor®es of aliens
I n reaching this Qoounrctl ursegpoene, t esdheety hSeugptrieare t o cons
the detention statute differently when applied t
condeenwas proper becassietofi ohal | 5mathe@tnisons ave
The maj ot hfhtp] £t dthaidt acsarnrnotmajy¥PDHiEt gengi onngrokesi
a differwhenmeanonhngl!l i"ns are involved.

233 Zadvydas533 U.S. at 699.

234d. at 701;see alsdAkinwale v. Ashcroft, 287 F.3d 1050, 1®%. 3 (11th Cir. 2002); Patel v. Zemski, 275 F.3d 299,
309 (3d Cir. 2001); Ma v. Ashcroft, 257 F.3d 1095, 1102 n. 5 (9th Cir. 2001) (interpZetitvydasas permitting a
detention period of six months after a final order of removal, not after tde@@moval period has ended).

235 Zadvydas533 U.S. at 701. Followingadvydasthe Third and Ninth Circuits ruled that an alien subject to

prolonged detention under INA Section 241(a)(6) (i.e., after six monthspest of removal) is entitled to a bond

hearing before an 1J and must be released from custody unless the govemowvesithat the alien is a flight risk or a

danger to the community, even if the ali eféeGuerc@nt i nued det
Sanchez v. Warden York Co. Prison, 905 F.3d 208;-2243d Cir. 2018); Diouf v. Napolitano, 63.3d 1081, 1092

(9th Cir. 2011).

236 Clark v. Martinez, 543 U.S. 371, 378 (2005). As discussed above, INA Section 241(a)(6) specifies three categories
of aliens who may be detained after thed2® removal period, including aliens ordered removed who are inadmissible
under INA Section 212(aB U.S.C. § 1231(a)(6).

X7dat 379 (“I1't is indeed diZadveasbunliecadse themstattitdretexiprovddesfairon deci de

no distinction between admitted and nonadmitted aliens, we
238|d, at 378-79. The Court reasoned that to construe INA Section 241(a)(6) differently for each category of aliens
covered by that same statute “woul datt889. t o i nvent a statute

239|d. at 380.See also, e.gLandonv. Plasencia 459 U. S. 21, 32 (1982) (“This Court h
seeking initial admission to the United States requests a privilege and has no constitutional rights regarding his

application, for the power to admit or exclude aliens is a sovereign préragv e . " ) .
20Martinez 543 U.S. at 380 (emphasis in original). According t
ambi guous | anguage a | imiting construction called for by o

st at uplicatiors, stanging alone, would not support the same limitation. The lowest common denominator, as it
wer e, musd govern.
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Following the Sep:i=0GiCDanrft or meru eldNStehgawwl at i ons

estabspelce adl review pit oemditwamenyeadnd-dahe 90

r e mopvearl¥ddder t haens eamaiymlitne a,ny ti me after a removal
finhsalbmit a writt érecraalpaeesti § omo reibdgmisfeimoamt | i k
the reasonabl y?TFhoe es@rRW | vei If lutsuamesd wWesgt tared ail § £wn
deci stiloe Iloink el i Hso orde AbtHeanlb.efa btl iyee NHQPDU det er mi nes
there is no significab®OIUHQGQHIDIMMIioeord <oUd b jreato vtad , and
condiBuwtfs t he HQPDhatc otdiicelsied s fti cant 1si kel i hood

removal in the reasonably foreseeable *uture, tt
The regulations provide, however, t hat even i f

t
|l i kel fi htoltold @&leimorns al in the reasonably foreseeabl
det ai“apdci &1 cliarrpeuend¥Thtec ¢ ® gluilsatt afocpugror i es of al i e
whose conti mag awad e theetcwidisspee coifa | c:i r&kllupmesntednn c e s
highly cont adi dws aditshe &and & & joe msu bw Hiccs esl airf keeétleyyp s te o
have serious adverse foreign ’podBicgngsowmtegaeneclee
“‘presents a signnhatcanaltbeeatity OCan&@dyi gnifica
al ivenoss e ‘welud alsewose a spab’?ht danger to the

241 SeeContinued Detention of Aliens Subject to Final Orders of Rem®@&Fed. Reg. 56,967 (Nov. 14, 2001).
2428 C.F.R. § 241.3(d)(1), (3). Although the regulation specifies that the alien may submit the request any time after a

final order of removal, I CE “ may, in the exercise of its d
after expiration of the [3day]r e mo v a | |dpE41i13{d)(3)see also id§ 241.13(b)(3)(ii) (providing that the

“special review procedures” do not apply to “[al]liens subj
day] removal period, including aliens whoserenm®m|l peri od has been extended for failu
secure travel documents).

The regulations instruct the HQPDU to consider, among oth
removal, | CE' s past tef ftchret < otum tmregymad wwe qauleiseén on or third cou
remove the alien, the reasonably foreseeable results of t h

prospects for removald. § 241.13(e)(2), (f). The regulatiospecify that the alien will remain subject to the general

procedures and standards governingqostd er of r emoval detent il@®24p18Mb)L). ng t he age
ICE may, pursuant to those standards, release an alien under an order d$isapegardless of the likelihood of the

alien’s removal in thded reasonably foreseeable future.

2441d. § 241.13(g)(1), (h)(1). The regulations authorize ICE to return an alien to custody if the alien violates any
conditions of release, or, due to chashg&cumstances, there is a significant likelihood that the alien may be removed
in the reasonably foreseeable futuce.§ 241.13(i)(1), (2).

251d.8 241.13(g)(2). The alien may submit a renelemsead request f
Id. § 241.13().

2461d. 8§ 241.13(e)(6), 241.14(a). In its Federal Register notice, the INSZzithg/das v. Davis support of this

“speci al circumstances” exception, declaring that the Supr
‘speci al circumstances,’ such as those involving terrorist
deten i on may be appropriate even i f r emo®eContinued unl i kely in t
Detention of Aliens Subject to Final Orders of Rempg@él Fed. Reg. at 56,968.

2478 C.F.R. § 241.14(b), (c), (d), (f). DHS regulations state thatian ptesents a special danger to the public if he has

previously committed a crime of violence (as defined in 18 U.S.C. § 16), he is likely to engage in acts of violence in the

future due to a mental condition or personality disorder, and no conditioelea$e can reasonably be expected to

ensure the Iggbkidd. §468) ¢étLy. |l CE'’s determination that an al
public” is subject to review at a hear i thggalienshéudr e an |1 J, an

remainincustodyd.8§ 241. 14(g), (h), (i). The 1J"s custld@y deter mi na
241.14(i)(4). Further, if the 13 or the BIA orders the alien to remain in custody, ICE must conduct periodic reviews o
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Sonteo uy,r ttshivaigd , r 1t lhed f tomeartcre eldde@h o rtiist syas ibryg regul at i
al | otwhceogt dmetnetd on idd padci &Insc.tBoctumsttdaendcFeNsit 0 th h

Circuictosnchialtedtd Supr embGYCCelwerreiamne@xception for
indefini peetideenbpdbdnadmoresilpdaerrteidc ul a r4lyn sd eeragder ou s
t hesecooattuhdee dSupr leambe rGolugrgte st ed t hat it might be

Congsepsower to enact a | aw al kewit ag nfloiyepnesse opr ol
foll owing an order of remoeal jtrdaNthatStieetd i ©oingr e s s
241 (a)wl@idels not | imit itspedetiérct iaomd awtrhimomwil tyy dted

gr otrfTlshe Tent h Ci r cuihtarsuloenthifdoe miNSihretr e h@ameat at i on
the statute to pemmietciiamcdenfsitmintce 8 BltaesnIriguarseonmea b |
Cournohaget considered whet heirnde\pAo-sBiette i omf 24 1 ( ¢
remodveatlenhi speci al. circumstances

the alien’s continued detention to assess whether the alie
subject to 1J and BIA review)d. § 241.14(k). DHS regulations provide, however, that there is no 1J or BIA review of

I CE’ s ndoadetainsan alien on the basis of a highly contagious disease, serious adverse foreign policy concerns, or

security and terrorissrelated grounds (but ICE is required to conduct ongoing reviews of those determinadidhs).

241.14(a)(2).

248 Tran v. Mulasey, 515 F.3d 478, 4823 (5th Cir. 2008); Tuan Thai v. Ashcroft, 366 F.3d 790,-2%4(9th Cir.

2004).

249 Tran, 515 F.3d at 4883; Tuan Thaj 366 F.3d at 7995.

250 HernandezCarrera v. Carlson, 547 F.3d 1237, 1248 (10th Cir. 2008)sec alsiNat ' le @aldlel ecomm. Ass’ n

v. Brand X Internet Servs., 545 U.S. 967, 9828 (2005) (holding that an agency’' s int e
from a prior judicial interpretation of that statute unless the statute unambiguously requires the judiciaitioon)stru
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Figure 4.Overview of Detention After Removal Proceedings

Post-Order of
Removal Detention
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Removal Period Removal Period

| | |

Generally, if alien |
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removed, alien
must be released
on order of
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Discretionary
for other aliens

Mandatory for aliens
who commit certain
criminal or terrorist-
related activity (e.g.,
aggravated felons)

ICE may continue
detention if alien falls
within classes of aliens
who may be detained
beyond 90-day period.

Not mandatory for
aliens granted
withholding of
removal and CAT
protection if ICE is
not pursuing removal
to 3rd country

But detention generally
limited to 6 months
(180 days) after final
order of removal
(Zadvydas)

L

Alien must be released
if no likelihood of
removal in reasonably
foreseeable future

Continued detention
Permitted by DHS
regulations in
"special
circumstances” (rule
successfully
challenged in 5th and
9th Circuits; upheld in
10th Circuit)

Sources: 8 U.S.C. § 1231(a)(2), (3), (6); 8 C.F.R. 88 241.3(a), 24241)3, 241.14&advydas v. Davis, 533

U.S. 678 (2001 lark v. Martinez, 543 U.S. 372005);HernandezCarrera v. Carlson, 547 F.3d 1237 (10th Cir.

2008);Tran v. Mukasey, 515 F.3d 478 (5th Cir. 2008); Tuan Thai v. Ashcroft, 366 F.3d 790 (9th Cir. 2004)

Continued Detention of Aliens Subject to Final Orders of RempgélFed. Reg. 56,967 (Nov. 14, 2001);

Memorandum from Bo Cooper, Gen. Counsel, Immigratiol DWXUDOL]DWLRQ 6HUY WR 5HJ-O0 &RXQ\
Distribution to District and Sector Counsel: Detention and Release during the Removal Period of Aliens

Granted Withholding or Deferral of Removal (Apr. 21, 2000).
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Busomeve arghedpitddatdenmteidodu roifimepilri ernesmo v al procee
wi t tbouhltee asiisnguncon®Moteadvemalt'beabolvemgmemt det ai r

8 c

d for certain classes of aliens (e.g.
S of r
u

r

r
, n
on i
he S
i ngs

2515ee8 U.S.C. §§ 1225(b)(1)(B), 1225(b)(2)(A), 1226(a), 1226(c), 1231(a)(2), 1231(a)(6).
252 5eelJennings v. Rodriguez, 138 S. Ct. 830 (2018); Zadvydas v. Davis, 533 U.S. 678 (2001).

253 See e.gRodriguez v. Marin, 909 F.3d 252, 256 (9th Cir. 2018) We have grave doubts that any
for arbitrary prolonged detention without any process is ¢
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mi nor s, i nad awdmmagn it endd abeyi | gdeimtirstegimml yed by a bindi
settl emenknawnm e@RBHitve | e memitch generally requires
mi nonsi mmi gr a®Appar tc ufstoodyconcerns rahease by prol
been coveéeheiback of regabdadiodinenynd® exrermiemg .t he

Addi t ifooarlaidbegtsai ned b
custoddysuch aliens f
has been subj eé4T hteo
develiopd ings

y criminal DH&8wuéehbortgmeéntta
o r i mmidogur gahtmime 1y deert ia® meeeament p
flod ¢ @ Il rodovesil dded rspaar.ses i on of t he.

(OEIIl DODBUI wiUBO | Quib CBow#E Ow/ UOEIT | EDOI U

| FDGY\GDV,di sDcYbd¥seHHeaBopeemer G ehrhtt itrhe2ddef i ni t
detenti on toHe ad d mmleanait’daare r ifr ai¢seeeddd rnigsus constitut
prob’lagm,) east for t hose awmhdo ctwheusséNAu @Saef clitliloyn ad mi t t
241('s) pdrsder of remoewabsidebenai mphngocratth stiixme

[ i mi 8dtni RMO0e3 CoHPRUH Ye.LBt thamandatory detention
SHQGLleQno v a | pu nodceere dli MAg sSveax't ooat 2B86icdpibluty per mis
did not HWKerc i dee mohoenvsetridt itatriytosn atl o &« theeh ddiékad ri toino ro f

Latterowsgphme | owewlheadd ptt b @flregeecht i on of aliens pend
proceedisiglcbastiitusiueomads those ,aaidsedi af nhgr a
=DGY\GDOVsdl Nhe Secti on 236(c) as cont &8Imiong.,an i mp

Enforcement, 387 F. Supp. 3d 1219, 1223 (W.D. Wash. 2afpfgal docketedNo. 1935565(9th Cir. July 5, 2019)

(“1l't is the finding of this Court that it is unconstitutio
final determination of t hei rDensasding DumProcess Timestda Amend.8.8.Al | i son M.
§ 1226(c) and Limit Indefinite Detention of Criminal Immigra®3Brook. L. Rev. 1497,15161 7 (2018) (“I n t he
interest of justice and human rights, Congress should amend the statute so that criminal immigrants are subjected only
toreasonabledatet i on ti mes, as required byPravintve DxtemisntDistoried:i on. ” ) ; Wh
Why It is Unconstitutional to Detain Immigrants without Procedural Protectiddkoy. L.A. L. REv. 1477, 150309,

152325 (2011) (*“[ T] dnstrais padedan prdmovakordéer deateatiorcbecause the Court has time

and again held that prol onged dreroweng Awiaythe KéysTheunconst it uti ona
Constitutionality of the Indefinite Detention of Inadmissible Ali@Tex. TEcH.L. REv. 1259,12979 8 (2003) ( “To
detain inadmissible aliens indefinitely is a blatant violation of due process, and it should not be permitted under the
Constitution.”).

254 Flores v. Sessions, 862 F.3d 863, 869, 874 (9th Cir. 28E8)generallLRS Report R45297/ KH 3)ORUHYV
6HWWOHPHQW  DQG $OLHQ )DPLOLHV $SSUHKHQ G H GbypBEn WakiHAgtén6 % RUGHU )UHT

255 See e.gEvangeline Dechionprofit Organizations: Humanizingimigration Detention53 CAL. W. L. Rev. 219,

235 (2017) (“These det ai ne e eonditionsof psisons:jsleackling; sobtaryt h e s a me i f n
confinement ; and the deni al of e X e r csupsaade 253 atd495%, h4@%A r e , and a
(“The | ack of r e glaténtobsystem to thetersorat@ to the peiatdvhetelthe conditions of

confinementaremt only punitive but al s0.S. Retuins H9a Migrant' ChildrerAd i gai | Haus

Overcrowded Border Facility as HHS Says It Is Out of SpatesH. PosT, June 25, 2019,
https:/mww.washingtonpost.com/immigrationfteturns100-migrantchildrento-overcrowdeeborderfacility-ashhs
saysit-is-out-of-space/2019/06/25/397b0c96b611e3830a21b9b36b64ad_story.htr{describing overcrowded
conditions and lack of medical treatment, beds, private space, nutrition, and hygiene at Border Patrol facilities).

256 See e.gCity of El Cenizo v. Texas, 890 F.3d 164 (5th Cir. 2018); Morales v. Chadbourne, 793 F.3d 208 (1st Cir.

2015); Creedle v. MiarrDade Cty., 349 F. Supp. 3d 1276 (S.D. Fla. 2018); Abriq v. Hall, 295 F. Supp. 3d 874 (M.D.

Tenn. 2018); LopeAguilarv. MarionCt y. Sheri ff's Dep’t, 296 F. Supp. 3d 959 (
266 F. Supp. 3d 1237 (E.D. Wash. 2017); Orellana v. Nobles Cty., 230 F. Supp. 3d 934 (D. Minn. 2017); Moreno v.

Napolitano, 213 F. Supp. 3d 999 (N.D. Ill. 2016).

257 7advydas vDavis, 533 U.S. 678, 6991, 701 (2001).

28Demore v. Kim, 538 U.S. 510, 531 (2003).

¥SeeSopo v. U.S. Att’'y Gen., 8vacated890F3d 9521(2098); Reldx.1Ddnelanl 1t h  Ci r .
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t he Supreme-HQ@QLQJIVh\Et Suda@ el JKHY e r nsmeanttaiuhodrsy rti H g/
to i ndef ianliitpeennsyltihhegd radpunaolc ee db efgseonst i t ut i onal
guestniroensséuv e d

TheHQQt@8wvod veldass aouiitchn nbyt heel iCeemst r whoDi strict
hatdeen dendéaeéemeldNA Sections 235(b), 236(a), and 2
ye&®The plaintiffs claimed that theviirolpatodd ntgheeli rc
due proc®lsss 20 1gth,t stthe Ninth Circuit upheld a per
provide aliens detained |Itoingmrs 2 3% hHbasmdx 228360t hs
with individuaiThedcbantd bearesgsd concern that
construed to permit the irmamdvanli tper aededitn ggsn, owo
“constitut i”"gihnwaeéhnec arecassromsi ng o f=D0CEGMIVtph eungh Ctolue t
Supreme '@8PRIW#Ed i mph'sel duDRS&8rity to detain aliens w
removal proceedings, HMRMWNI di mgCiascli mi ¢tenstoue d
constituthirored!"mfey defdesnt i oaas e stahvdn &l dtetreerat i on | as
for extemrfed periods.

Recognizing the constitutionddudhomittsy ptl aceat ainn
ndi gidudak Ninth Circuit, asral mdttBsmtof heohslRAit
tenti esmosutl @t bteesonstrued as c®hhai oowmmgt i mpl i ci
eref or e hientnearnpdraettoerdy det enti on pirdo Wi3s6i(ccns toof |
pire af tdeat ertxa faotroenrt wshi ¢’ ddttemgtoivem namnetnhor i ty
ction 236 (mudtea ngi vbdue daXitilidear iabgsoh s i NAe d

819 F.3d 486, 494 (1st Cir. 2016ncated Reid v. Dontan, 2018 WL 4000993 (May 11, 2018); Lora v. Shanahan,
804 F.3d 601, 606, 6346 (2d Cir. 2015)yacated 138 S. Ct. 1260 (2018); Rodriguez v. Robbins, 715 F.3d 1127,
113739 (9th Cir. 2013)abrogated bylennings v. Rodriguez, 138 S. Ct. 830 (2018); DiolfCE/Homeland Sec., 656
F.3d 221, 23432, 235 (3d Cir. 2011pbrogated bylennings v. Rodriguez, 138 S. Ct. 830 (2018); Ly v. Hansen, 351
F.3d 263, 26768, 273 (6th Cir. 2003pbrogated bylennings v. Rodriguez, 138 S. Ct. 830 (2018). The Second and
Ninth Circuits imposed a simonth limitation to detention, whereas the First, Third, Sixth, and Eleventh Circuits
concluded that the time limitation should be based on adfgmendent analysis in each ca&8epg 825 F.3d at 1215
16;Reid 819 F.3d at 496;0ra, 804 F.3d at 616Rodriguez 715 F.3d at 113Piop, 656 F.3d at 234;y, 351 F.3d at
271-72.

260 Jennings v. Rodriguez, 138 S. Ct. 830 (2018).

261 Rodriguez v. Robbins, 804 F.3d 1060, 1065 (9th Cir. 20W6) Y 1 G V ddhnin@RvPRodriguez, 138 S. Ct. 830
(2018). In its decision, the Ninth Circuit observed that the plaintiffs typically spent an average of 427 days in detention,
but that one alien had been detained for 1,585 didyat 1079.

262Rodriguez 715 F.3d at 132.
263 Rodriguez 804 F.3d at 10890.

2641d. at 1074.The Ninth Circuitrecognizedhat reviewing courts ve typically considered aliens seeking initial

admission into th&nited Statess havindess due procegsotectionthan aliens within the countrid. at 1082;see

alsoRodriguez 715 F. 3d at 1140 (discussing the Nobnethdlegsutke const it ut
courtbelieved that the constitutional concerns raiseddgvydasvere pertinent to INA § 235(b), notwithstanding that

this provision primarily addresses aliens seeking initial entry to the United Rathsguez 804 F.3d at 1082. The

courtreasoned that the statute still raised constitutional issues because it Garteeinircumstancegpply to

returning LPRswho are entitledto more robust protections than aliens seeking initial entry into the United $fates.

at 108283;see8 U.S.C. § 1101(a)(13)(C) (providing that an LPR may be treated as an applicant for adwéssion

thus subject to detention under INA Sent35(b}—in certain circumstances, such as when the LPR has been absent

from the United States for more than 180 days).

265 Rodriguez 804 F.3d at 1079, 1088.
266|d. at 1074.
2671d. at 1079, 1082.
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Il nHQQLQUUYWe Supreme“i el 't sriedjiNdcnt'seehdc Giss t nuct i on of
challenged d¥TbkbetConrstdetee®@imedi t hat yit dven tNf & t
constitutional avoidance doctri'ibdet €ojuusti fy it
di sti nghGs\eé&hh t he Ni nt horCi wilbamiotk i magd trhesl iceochst it
avoidanc,bedacacgseonéer postr emoval detention statut
noctl epr byi de tsh adte taenn tailedna pa frteento vtahle p@t¥ i od was r e
Acco AIFQQOQ dVvihte, t he s=tDEEYUEABSY astu fifsiscuee nitn y open
di ff ng interpretations that relianc?® on the c
B utt h- CQuwitf ferenti ated teheataoni ¢ NAt Weeft fDhant d
( a
d

P.

i
[
Q
235 nNavh23h( ¢ )l wer€otvtexthal dy cl ear in gener al
otov edntahkensnfleantoivan p?’fArceetdhiemgGourt al so ob:
t hmdat hing in I NA Section 236( ava sr acutnadiere dbloatd he
aut horort yrequired the govsrmaretnitn ued pdetven ttihan w
after amointiht P& dwiddi ng t ontthe CCownmnt t tchhel Mi not
the statutes to require bond hearings simply to
mus t¢lavireg eechtee dNi n'shi @it ecpiretation of | NA Sectio

r d
er
eH Q
b)
er

236(c) as errmrmremanuse,d ttthee Cawret t o the | ower cour
i nstance, 'ctomes tpltaiitntoinfafls cl aim that their indef.i
violated thei#” due process rights.

268|d, at 1085, 1089. The court recognized that INA Sectior{@3#ready affords aliens the right to request bond
hearings, but determined that bond hearings should be auto
who typically have no choice but to procged se have limited access to legal resms, often lack Englistanguage
proficiency, and &rag sldOmMBet.i nCeosn sielgluietnarl yt,e .t"he court reasone
aware of their right to a bond hldaring and are poorly equi

2691d. at 1087.

270 Jennings v. Rodriguez, 138 S. Ct. 830, 836, 842 (2018). Before reaching the merits of the case, the Court had
concluded that | NA Section 236(e) did not bar the plaintif
235(b), 236(a), and 236(c)beca e t hey chall enged the “statutory framework?’
rather than any discretionary decision whether to detain tlikeiet. 841. The Court further concluded that INA Section

242(b)(9) did not bar jurisdiction either because phaintiffs did not seek to challenge an order of removal, the
government's decision to seek removal, or tlliseeg@soocess by w
supraat 15 (discussing judicial review of custody determinations).

211 Jennings 138 S. Ct. at 842.

212|d, at 843-44;see als® U.S.C. § 1231(a)(6) (authorizing, but not requiring, continued detention beyedal/90
removal period for certaiclasses of aliens).

2713 Jennings 138 S. Ct. at 843.

2741d. at 84244, 84647.

2751d. at 847-48.

?ldat 843. The Court stated, “That is not how the canon of
issue does not give a courtthe autharitp r ewr i t e a statute as it pleases. I nstea
between competinglausiblei nt er pr et at i o n dd. (qubtin@Clasktv.Martinezo543/U.S. &/ %, 881 ' ’

(2005)) (emphasis in original).

2171d. at 851. In a disnting opinion, Justice Breyer argued that INA Sections 235(b), 236(a), and 236(c) should be
interpreted as requiring bolddtheéaei (BsegfterJsixdmesehsind
Constitution does not authorize arhir y det enti on” and that aliens have the rig
Breyer's view, not only aliens within the United States bu
that interpreting these INA provisions as petimg indefinite detention would likely render them unconstitutiothl.
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CHQQC@dveet]l d t hat tae WoBVEXIWRENi tlg t o det ain
tially indefinitely peandidngl tntodi rderce dev awlh ey
ehien&XFFQVWISWIHIWLRQDG e Supponémge€Coaddrbased tF

tituti ointad idegt eorft iicnmMedu i hg B eidnodviadatpedceedi
UH Y h.aP albidd et afrarg@tyhldl SdU0keRG ary for their re
ced&Amdsi.ooncurri MHPRUPI ms toince nKehaedyg dethiane
cequl d be entitled to an individualized determ
dangerousness if the continued ®%&tention became

Af ttehredHQ QU @ ¢V s 0o meo wer ¢ awrntcd uhtiahdde tt ehnatti odhu roifn gl i ens
removal pwiotcheceudti nag shi coddautdee pir ® g e i e tuemteiasmo nabl y
prol o®%Soendeourts have applied these coastenstional
DUULYLQJ LQ WWH s68Q¢ WiHIGasoWWdaMeHY preoaeedi mg st hat , alth
such al i ensl etsyspeirc aclo nys thiatvuet i on al protec¢tions tha
thebgeseffdoeept ocebal etehgehitrs ptroo Ica®higne dr edaect heinntgi otnh.i
concl usi on, adtheesosadt s h'Ba$8p B8 e mekcDDRAIKQRVV Y
BQLWHG WDM|IHY WwWhi ch upheld the detention without

at 86263, 876 (Breyer, J., dissenting). Given this concern, Justice Breyer argued that INA Sections 235(b), 236(a), and

236(c) should be interpreted as authorizing bond hearingsdvieeh e nt i on i s prolonged because tl
purpose, context, and history were consistent with the not
b a ild. at 876 (Breyer, J., dissenting).

278 Demore v. Kim, 538 U.S. 510, 513 (2003) (emphasis added)alsoidat 526 (noting the “longstar

the Government may constitutionally detain deportable aliens during the limited period necessary for their removal
proceedings”) .

2191d. at 52 (Kennedy, J., concurring) (citing Zadvydas v. Davis, 533 U.S. 6788682001)).
0S5eeRodriguez v. Marin, 909 F.3d 252, 256 (9th Cir. 2018) ("

arbitrary prolonged detention without any processissat i t ut i onal ") ,; Borbot v. Warden Hud
F.3d 274, 27 8lenhiBgdlid ot callinto2j@e4tiBn)our cohstitutional holdingdiop that detention

under 8§ 1226(c) may violate dueéJ).Splmmoigratichsand Cdstomsnr easonably | o
Enforcement, 387 F. Supp. 3d 1219, 1223 (W.D. Wash. 2apgeal docketedNo. 1935565 (9th Cir. July 5, 2019)

(“1t is the finding of this Court that it i seyawataonsti tuti o
final determination of their asylum request.”); Reyes v. B
al i e mmorgh d&ehtion without a second bond hearing violated due process); Kouadio v. Decker, 352 F. Supp. 3d

235,241( S. D. N. Y. 2018) (nmooth dktentiog withduebbnd hehringviolated die grocess); Pierre

V. Dol l, 350 F. Supp. 3d 327,-ye8rd8aentiprivnitiout boRcbheariy@ds8) (r ul i ng

unreasonable); Lett v. Decker, 3B6Supp. 3d379,3888 (S. D. N. Y. 2018) (hnohtdi ng that al
detention was unreasonable); Brissett v. Decker, 324 F. Supp. 3d 444, 452 (S.D.N.Y. 2018) (detention of alien for more

than 9 months without bond violated due process); Pottilldott, 322 F. Supp. 3d 698, 709 (E.D. Va. 2018) (holding

that alien detained for more than 14 months was entitled t
Sec., 376 F. Supp. 3d 950,9578 ( D. Mi nn. 2018) ( horhodeithargl5 mdnthdwittolti en’ s det e
bond hearing violated due process).

8lGSeee.g.,Kouadio 352 F. Supp. 3d at 241 (“The statutory framewor
provisions fordetenton cannot be extended®erteo JdehyF.alSupp.ghl3dtat bR3I 2 .(
agrees with the weight of aut horemovaypursuanitd § 122p(b)thavadadue ar r i vi ng
process right to an individualized bond consideration once it is determined that the durdt@ndstention has

become unreasonabl e.’ ") -vpR2d6 2007 YVL $669020h*4 (M.D. PS. d\fr.&61 2017)N o . 1:16
Lett 346 F. Supp. 3d at 386 (“[W]lhen it comes to prolonged d
individuals at the threshold of entry seeking asylum under § 1225(b), like Petitioner, differently than other classes of

k
)

detai nedecf@dstems .V.) ;Dep’t of Homeland Sec., 835 F.3d 422, 4:
that t hi s dgednetrmaan Congresswe the Executive can subject recent clandestine entrants or other
arriving aliens to inhumane treatment.”); Kwa i Fun Wong vVv.

thus appears determinative of r@ceduralrights of aliens with respect to their applications for admission. The entry
doctrine has not, however, been applied, by the Supreme Court or by this court, to deny all constitutional rights to non
admitted aliens. ”).
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arriviaegeklkilinignahtenthg United Stat ebhetdhueee Court
processtlte mpevteor npprboavte &n calnit e m uies jdwadt te imft iibenan d
heari mbesCoeasol ut hene aquUeastiisoyvs emwayn t he feder al
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#1 Ul OUDOOwWOIl w OBl Ow, BbOOUU

Asdi scDHSechas broad aut horihtey rt o edn®tvail n paloicerdi p
some cases detentioartbammabadatBugumaeapcesnt
settl ement “gORBEWeNdmd riepdiihyeerii mdwhi ch an al i en
mi n(oiru @ dtenre agmakd deahyi F@BUr t heurnndoerre ,f eder al st at
anXQDFFRPESDIQaHE d (WUAQpP ) wltd itgoe nreerneolviayl phacewst ody
of the Department of'Oddalcteh odn Reflwmaer Retrskedd ¢ £ m

t han pleHhShiinsg o e mbpereolc e &4d i@r0gls9., DHS pfriomall @ att Ralt a
pur poirncsorttpdve e el wimi h as o mesAo di fi cati ons

282Kouadig 352 F. Supp. 3d at 2391; Lett, 346 F. Supp. 3d at 3886.

283 Kouadig 352 F. Supp. 3d at 24llett, 346 F. Supp. 3d at 38But seePoonjani v. Shanahan, 319 F. Supp. 3d 644,

648 (S. D. NMe2isholdiogtB8hat “for aliens on the ‘threwhold of init.
procedure has been——Ccampkbsi dedi by G6dé6nghes®etition here."”);
3d 110, 145 ( D.Mgzeithay b@ uhdeBs)ege(itis\atil golocklaw, and it dictates that for an alien who

hasnotefeeed an entry into the United States, ‘[w]hatever the p
as far as an alien denied entry is egmiiMezir3dseldS. 206,312 ( quoting
(1953)) (alteration in origil).

284See Padilla387 F. Supp. 3d at 1232 (ordering government to require DHS to prove at bond hearings that asylum

seekers who unlawfully entered the United States should not be released from custoB46 F. Supp. 3d at 389

(“Court s istrictthéve found thai imposihg a clear and convincing standard on the Government is most
consistent with due proclosibo, " 322i Rt eBopp. gB8dtatidaa9omff Aptd
government must demonstrate that [therdlis either a flight risk or a danger to the community by clear and

convincing evidence."”); Cortez&7v . NSés s iCallenningfChd)F .( “Shep [ 3
did not engage in any discussion of the specific evidentiary standdicbhpsto bond hearings, and there is no

indication that the Court was reversing the Ninth Circuit
Supp. 3d 684, 692 (D. -tMmisabalien D Prave that lfe imRdangeraus andotg flight n o n

ri sk at a bond hearing violates the Due Process Clause."”)
285GeeFlores v. Barr, _ F.3d __, 2019 WL 3820265, *2 (9th Cir. Aug. 15, 2F1&jes v. Sesions, 862 F.3d 863,

866, 869 (9tiCir. 2017) (discasingFlores Settlement).

2868 J.S.C. § 1232(a)(4), (b)(3).

287 SeeApprehension, Processing, Care, and Custody of Alien Minors and Unaccompanied Alien Childted, 8
Reg. 44392 (Aug. 23, 2019 (to be codified at 45 C.F.R. pt. 410)
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Ulti max®9 %, tme parties r etalcdhte dc'tpe seddyl apnelnit agr
favoringftil éleadme n NISs®tUinsdtea)dOR heet\Vt 6 e memeer n ment
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a nonse+ wrcefnasdeialtiet ysrtehsaitd epnrtoivaild,e gr oup, or fost el
dependentBathh ¢ dsa letinreaanis € ed e‘imayetde event of an eme
influx of minors’iinntwditcthe clrsiet @ diae$ tt e xamesdfietri omusslty
as po¥dinbl2&®01, the par)ORSB&8YVs$ eimpuleatms dithddleat t he
foll owing] [phlel I N&t i on of final redgul ati ons i mpl

In 2008, ConlgMi éd 4 s aenn AM il dedr f or ce Traffi cking Vict
Reéawtri zati on Act of‘p20O0DBall ITYWFROMRSkEYtWeinetnhte by

creating statutory standar ds "P%Urn dtelre tthree artVnPeRMAt, ¢
UAE mu dte piac&RRuUustody pending formalcaldémoval pr

288 Seeflores v. Lynch, 828 F.3d 898, 94X (9th Cir. 2016) (discussing historyFibreslitigation). At the time of

the lawsuit, there were no federal laws concerning the care and treatment of3&&8Reno v. Flores, 507 U.S. 292,
295 (1993) (fyedarsthe pooblemuwasbapparently dealt with on a regional and ad hoc basis, with some
INS offices releasing unaccompanied alien juveniles not only to their parents but also to a range of other adults and
organi zations. ") .

289Flores 828 F.3d at 90Renq 507 U.S. at 29800, 302.
290|d. at 303, 312, 315.
291 SeeStipulated Settlement Agreement, Flores v. Reno, No.G¥®BBIRJIK (Px) (C.D. Cal. Jan. 17, 1997).

292 A qualifying adult includes, in order of preference, a parent, legal guardian, adult relative (brother, sister, aunt,

uncle, grandparent), an adult individual designated by the parent or legal guardian, and an adult individual seeking

custody if there isi0 likely alternative to longerm detention and family reunification is not a reasonable opgtoat

7 14;see als® C.F.R. § 236.3(b) (providing that, if an alien minor is released from detention, the alien will be released

to an adult available torpvide custody in similar order of preference; and also authorizing DHS to simultaneously

release an alien minor and a parent, | egal guardian, or ad
casebhy-c ase basis”).

2% Stipulated Settlement Agement at 11 12.A, 14, 1Bhe transfer must occur within three days if the minor was
apprehended in a district in which a licensed program is located and has space alhilflel2.A. While the

settl ement creates a “géemnemadl opwsl Aoy al aeoar migorelt®@adbe, det a
facility “to secure his or her timely appearance before [D
or t hat Idffl4.dhe kettlengent lists various circumstswhere such detention may be warranted, such as

when the minor has been charged with or convicted of a crime, has been the subject of delinquency proceedings, has

engaged in disruptive behavior, has threatened violenpeesents an escape ristt. 21.

241d.y 12.A. The settlement describes an “emergency” as “nat.u
facility fires, civil diBtfurlRamBcedAn dnadfrhadk odl m meorsén oice

more than 130 mirrs eligible for placement in a licensed facilitg.

295 SeeStipulation Extending Settlement Agreement and for Other Purposes, and Order Thereon, Flores v. Reno, No.
CV 854544RJK (Px) (C.D. Cal. Dec. 7, 2001).

2% Flores, 828 F.3d at 904ee alsa'VPRA, Rub. L. No. 116457, 122 Stat. 5044 (2008) (codified in relevant part at 8
U.S.C. § 1232).

297 A UAC is defined as a child who has no lawful immigration status in the United States; has not reached the age of

Congressional Research Service 44



Immigration Detention: A Legal Overview

mudte tratmsf@RRe@dN 72 hours after DHS?®determines
Foll owing transfer to ORR, t Hien atgheen clye agsetn erreasltlryi
setting that i s i n”arde naeystplianctes rtelse colfi [tdh ewicthh |
i ndividual“ier camtaibtlye vwH o ps opdii diad g afna@r memd ad h iwled
bei"fg.

In 20)6RpPHYiemoveéd st o pORBEHVE €,emeragui ngwhihath DHS
hardepl aced the PwWiodkleat eldNS he set trled mearste Ipy |l d cop tfi
Central Aimkeawdnafoionfianng mi nor s fi amiséetceurtei,onunl i cens
faci*imniesspgomsenmeghueed )ORBEYt hement did not app
DFFRPSRIQLE'GEs. an order grmntiihmey, ftedes rpll aidrtsitfrfisct
t hat) RtUB&/t t | e mdind k@tpH ieeccompani ed ,anadn du ntahcacto mp a n
accompanying parlkeat sewietare etdh &3 nhcadi € ttder re,n .t h e
courett ertmh mfe@nmi nfl ux of minor s"DiH®taoyr e asotabl gd St
exc'etende gendearyall ifomvieh ¢ i o@mmdige st ed that 20 days me
reasoinna bstdemec u m¥t ances

I n 2016, the Ninth Cisrcuwilti n)gp Rigiadt Ittdheetrdti sd pplcit e «
both accommarmcicoedpamd dadtmManonrdfre settl ement does
to release parent s%lanl ocanngyt meevtebnftt ¥OeRIBEIW h ielmetme n has
been that DHS typicailnd yt lwé ilprde nedrethigrasteymb a @il | pr 0T ie &
apparbeenctaluysheel s kdi famidchuatt ireesl easi nght he kaepidnegntb
parents Jwouded epeotsdecohhe Bnébskhcensifng stheme for f

18; and either has no parent or legal guardiaherJnited States, or has no parent or legal guardian in the United
States who is available to provide care and physical custody. 6 U.S.C. § 279(Q).

29%88 U.S.C. § 1232(a)(4), (b)(3). UACs are not subject to expedited reniv@l1232(a)(5)(D). Thereforany UAC

who is apprehended by immigration authorities must be placed in formal removal proceedings, regardless of whether

the UAC is found in the interior of the United States or at the baddiddiowever,DHS may permit a UAC to

voluntarily return to 8 country in lieu of removairoceedings f t he UAC is “a national or habi
country that 1is cont i g,MexiceandvGahada), and the cild {1t haschot Beeraatvietimof (i . e .
human trafficking (or is not at risk of man trafficking upon return to his native country or country of last habitual

residence); (2) does not have a credible fear of persecution in his native country or country of last habitual residence;

and (3) is capable of independently withdrawing hisiappbn for admission to the United Statkk.§ 1232(a)(2)(A),

(@)(2)(B), (a)(5)(D). DHS must determine whether the child meets these criteria generally within 48 hours after the
child’ s aldgil28%ag4).si on.

2991d. § 1232(c)(2)(A), (3)(A). Ifbe child remains in ORR custody, the child may not be placed in a secure facility

“absent a determination that the child poses a danger to s
cri minalld 1232€)RXA9. If the child reaes the age of 18 and is transferred back to DHS (because he is

no |l onger a UAC), DHS “shall consider placement in the | ea
alien’s danger to sel f, dan gdudingtcansideratien of sopamised reléage,andand r i sk

other alternatives to detentidd. § 1232(c)(2)(B).

300 Flores v. Johnson, 212 F. Supp. 3d 864-869C.D. Cal. 2015).
301d. at 87172, 882.

3021d. at 87173, 887.

303 Flores v. Lynch, 212 F. Supp. 3d 907, 914 (C.D. Cal. 2015). The government had argued that, when families are
placed in expedited removal proceedings, the agency would typically need 20 days to complete any credible fear
processingld. at 913.See alsaupra at23 (discussing expedited removal process).

304Flores v. Lynch, 828 F.3d 898, 9d® (9thCir . 2016) . The court noted &hat “J[p
Floresact i on, nor are they members of the certified class
no affirmative release rights for parents, and the district court erred in creating such rights in the context of a motion to
enforceh at agrigdatpdd.nt .

o —
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faciMoi esveedre,r ad fdi stri ct'gecwairdn méemts prud etdi ¢ & adf
separation without a determination thdt the par e
l i kely viol%®tes due process.

On AugotlobDmd I ias hfeidnali trmstpea rtphtadhel r el evant and
substanti v OREBEVs!” eoifie htthseo me i mp o rr’tAammotn gmood ihfeirc at i
things,raadhteegudme &l ternative federal | icensing s
(which are mdte dliicgeintsliengf)lort hsatt woul d enabl e DHS
their accompanying parent sfhicsugildiutf i clhe i oeamav a
confl i ct)®RBEHY hI'sédreemear al pol i cpffavVodimmgn nel ease
gover nmenrnrfYe@dtiSt adgules mbodits i campeinl ed by changed
circumsmnanhadsnncg etahsebdr awafnafpmehensi oamstdhsaitnce 199
detaining f ami Itiheese noovgaelt hpéw o tpeeenddnianbgt ma DKMSa i n
famil Yywhiinliegt yenf orcing f®deral i mmigration | aws

Under the terms of)QRBEV20 Oelmesntti pwillat itoenr,mitnhaet e 4
government publ isSs mps efmemali egéitkThidactyi ognuest i on i n
JORUHYiIi gation | ikely Winmd!l édred wmhle¢ hveigt eibmethi enal r
meani ng of ’'¢ htee rsmitrt d téfhheefm ttph @ vd s U roJr0O.RB/EEYr tsleeemenngt t h
concludes that tihae, rtuHe DnéRtrsulten awi JORiUBH&rect i v el
Settl ementhitiTehea tf isnaaild ,r @RS BEYa d iebniesnetngyéi e e |

305See Flores212 F. Supp. 3d at 873 (recognizing that separating an accompanied minor from a parent potentially
“endangers the minor’s safety”).

306 Ms. L. v. U.S. Immigration & Customs Enforcement, 310 F. Supp. 3d 1133, 112.3G8. 2018)appeal filed
No. 1856151 (9th Cir. Aug. 27, 2018).

307 See generallpprehension, Processing, Care, and Custody of Alien Minors and Unaccompanied Alien Children,
84 Fed. Reg. 4892 (Aug. 23, 2019 (to be codified at 45 C.F.R. pt. 410he rules goes into effect on October 22,
2019.1d.

308|d, at 44,394. DHS argues that judicial interpretation offeegesSet t | ement to apply to accompa
created a series of operational difficulties for DHS, most notably with respestdtecensing requirement for an

ICE Family Residential Center (FRC) in which such parents/legal guardians may be housed together with their children

during immigration proceedings, the need for custody of parents and accompanied minors as reqred by th

immigration laws in certain circumstances, and avoiding the need to separate families to comply Wwitheke [

Settl ement] when i mmigr at i old at448%3t DH8 gonténds thatebecausesstatesy f or a pa
generally lack licensing femes for family detention facilities, the application of ff@res Settlement to accompanied

minors has effectively required DHS to release minors and their accompanying relatives to avoid family separation,

even if governing statutes otherwise mand#ted detention pending removal proceedindsat 44,394.

309 SeeStipulated Settlement Agreement, Flores v. Reno, No.GY®BBIRJIK (Px), § VI (C.D. Cal. Jan. 17, 1997).
310 SeeApprehension, Processing, Care, and Custody of Alien Minors and Unaccomphere@Hildren 84 Fed.
Reg. at 44,393, 44,407, 44,485, 44,490.

311 SeeStipulation Extending Settlement Agreement and for Other Purposes, and Order Thereon, Flores v. Reno, No.
CV 854544RJK (Px) (C.D. Cal. Dec. 7, 2001). Under those termskthies Settement will terminate on October 7,
2019.

312 Id.
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| argatypr phreat es ms o f3Tthhist, rajeplke e dsd eDld8t i on
authority overramaiemt sni mjoenet #onmstdr ai nt s
"OO0EPUDPOOU WOl w" 6061 POI 01 60

Al t houghdetshcer ilbbhds awheem subjbetdéebaremivamdmagl e a

custody, neiitthse ri mphlee neNMs unrmorge mr oeaiyugy paetcii f i ¢
stantiarhdes coafdi ¢ o o f'&BInCkEne nhto.we v er (P ehraf so rhaasnecdleo p e d
Nati onal Det®nPB NS WSe rarhidmag deat ment3®dhedet ai ned &
standar dasll l@p pd gt ¢ ot ¢ @omt facti |daetierst,i on facilities
government facilities used by | CE¥through interc¢

The PBMDSIi ramondi aigleam and ;s afde gfdadsielrifvtoiceess; acc
to mediaec @4 d dopwaldirndg per s on ah s bdpigsbakbatet;o mpodat i ons ;
communication and | anguage assistance; access toc
recreational progr ams; religspuandcagammedat bons;
mat e¥l al add@BP, otnhe DHS component with primary re
enf orcement allag dheatbod deirmi | ar standards gove
CBP custody (e.g. jtadriremog a%’l penseiedi exgpsed

Whitllee Supr eme nGauwrttt glreasse d ¢ hGaXIUIDLEROQeamit @¢r a thieo n
det et#t hen Court has not aFRIGAMEMRTG Vgrhatlilemges t o |

SB8For example, the final rule requires DHS to hold alien mi
sanitary” facilities when they are initially apprehended;
licensed facilities (inhe case of UACs, the rule requires prompt transfer to ORR in accordance with the TVPRA);

i mposes certain “family residential standards” for nonsecu
to a parent or legal guardian, or to an adeltitive (including a brother, sister, aunt, uncle, or grandparent); and

aut horizes bond hearings for alien minors who seek adminis

extent the minor is in formal removal proceedings and eligible fond bearing)SeeApprehension, Processing,
Care, and Custody of Alien Minors and Unaccompanied Alien Chil@4ired. Reg. at 44,528. The rule also
imposes standards for ORR facilities and the placement of UACs with spddsat$i4,53135.

34 Conversely, if the court determines that the rule fails to implement the termsrdbtasSettlement, the court will

likely leave the agreement in effeBeeFlores v. Lynch, 828 F.3d 89803, 905(9th Cir. 2016)For more disassion

about theFloresSettlemenand DHS' s final rul e pur pseeCRS Repgort RAG29Thmp | ement t h
3) ORUHVY 6HWWOHPHQW  DQG $OLHQ )DPLOLHV $SSUHKHQHyB&® DW WKH 8 6 %RU(
Harrington.

315However, the recently promulgated DHS regulations that purport to implemefibtie Settlement contain
specific standards regarding the treatment of alien minors in DHS or ORR ci&tedpprehension, Processing,
Care, and Custody ofli&n Minors and Unaccompanied Alien Childré4 Fed. Reg. at 44,528, 44,531, 44,5334.
Those rules are scheduled to go into effect on October 22, 2019.

316 See PerformaneBased National Detention Standards 20W1S.IMMIGRATION & CUSTOMSENFORCEMENT(revised
Dec. 2016)https://www.ice.gov/doclib/detentiestandards/2011/pbnds2011r2016.pdf
317 Id.

318 Id

319 See National Standards on Transport, Escort, DetentionSawaach U.S.CusToMs& BorRDERPROT. (October
2015),https://www.cbp.gov/sites/default/files/assets/documentstBEP/CBP%20TEDS%20Policy%0@@t2015. pdf

Under the CBP guidelines, aliens generally may not be held for more than 72 hours in CBP hold rooms or holding

facilities, and they have access to, among other things, medical care, restrooms, personal hygiene items, bedding, food

and beverageand clean drinking wateld.; seeals6 U. S. C. § 211(m) (1) (“The [CBP] Comm
every effort to ensure that adequate access to food and water is provided to an individual apprehended and detained at a

United States port of entry or betareports of entry as soon as practicable following the time of such apprehension or

during subsequentsherter m det enti on. ” ) .

320 SeeNielsen v. Preap, 139 S. Ct. 954 (2019) (detention without bond of criminal aliens taken into custody years after
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conf i feLnoewetr courts, however, 'baneticbusidealkdchda
to the conditi ongse noefu attheeyi rt heep psiti acpedimét |t | tad
detention i#Uadiemi nalatcasasdandi, tfidontksmieafit acaen

hiosr rhieghue@t od dls @ lm@yrfgunios WAleamé et t hata t hreshol d,
det amunsete s how t haitn tperni dseodh itoof fphuerhiad hst he condi ti on
det eateonot reasodoragbhlty madleatgod Btroamant al objecti:

More speridacad tivmobnsy nadequateatcmaditgalhave
typically analyzedebubér at as timesrdftkithntidesr estttaen d ar d

| ooks t o dvwehet marrm&yrmawtsh@f and di sregards an exce
healt h."@r safety

In additionaliewnensiebikiamtgent heg Uni ted States typi
constitutional protection¥sbomanbabueebhsl dithan ¢t}
aliens det aihnaesde bastt a rhtei weorddieeg puocbhess fpriheest e cghon

their rekase from criminal incarceration); Jennings v. Rodriguez, 138 S. Ct. 830 (2018) (indefinite detention of aliens
pending their removal proceedings); Demore v. Kim, 538 U.S. 510 (2003) (detention of criminal aliens without bond
pending removal proceeding®@advydass. Davis, 533 U.S. 678 (2001) (indefinite detention gwsler of removal).

321 SeeAnshu BudhraniRegardless of My Status, | Am a Human Being: Immigrant Detainees and Recourse to the
Alien Tort Statutel4U.PA.J.ConsT.L.7 81, 7 93 (S@pbetheQourt(hdsdt eally addressed this issue, and

those circuit courts that have are not in perfect alignmen
3225ee e.gDoe v. Kelly, 878 F.3d 710, 720 (9th Cir. 2017) (applying the standard for reviewing the conditions of
conif nement for pretrial detainees) ; Edwards v. Johnson, 209

detained for deportation to be the equivalent of a pretria
(S. D. F 1 a . ongittral)standdrds Bpplicable to4mial detention are analogous to the pashoval

order, predeportation context, as both involveppruni t i ve detention. ") .

8Bel |l v. Wolfish, 441 U.S. 520, 535 (elnayndt)he purtiskedpriorunder t he
to an adjudication of guilt in accordance with due process
324|d.at53839 (“Thus, if a particular condition or restriction o
governmental objective, it does i , without mor e, amount to ‘punishment.’ Con

not reasonably related to a legitimate gedlit is arbitrary or purposelessa court permissibly may infer that the
purpose of the governmental action is punishmerntritaay not constitutionally be inflicted upon detaingasa
detainees. ") .

325 See e.gBelbachir v. Co. of McHenry, 726 F.3d 975, 979 (7th Cir. 2013) (stating that alien detainee was entitled

under the Fifth Amendment toefigant ecstdehi hbeoamt barmdichiuse
safety or health”); Adekoya v. Hol der, 751 F. Supp. 2d 6
medical needs of an immigrant detainee in certain circumstances gives rise to a coglaimabieder the Due Process

Cl ause of the Fifth Amendment.”). These cases apply the “d
Amendment, rather than the Eighth Amendment to which it traditionally applies, because alien detainees are not being
“pwmied” and thus are not Seehkdekeyat 765d trhe SHippht RdABS8B8dmmentt9 4
Adekoya was in civil immigration detention rather than criminal detention, his deliberate indifference claims should be

analyzed underthe Fifthmend ment ' s Due Process clause rather than the E
puni shment’ clause. ).

326 Farmer v. Brennan, 511 U.S. 825, 837,-889(1994)see alscEstelle v. Gamble, 429 U.S. 97, 104 (1976) (holding

t hat “deli berate indifference to serious medical needs of
pain’ proscribed by the Eighth Ame n3d172(hor6))"Insetfngfartnt i ng Gr egg
the standard for “del i berate indifference,” the Supreme Co

which considers whether an individual consciously disregards a substantial risk of seriou<alnaren.511 U.S. at
839-40.

327SeeZzadvydasy . Davis, 533 U.S. 678, 693 (2001) (“The distinctio
the United States and one who has never entered runs throughout immigration law. It is well established that certain

constitutional protections available to persons inside the United States are unavailable to aliens outside of our
geographic borders. ")

Congressional Research Service 48



Immigration Detention: A Legal Overview

frdimhumane’dtfge atsme pthy'¥iTbaeakbkeabases suggest that
at the Bomeddhmaslyendettbrscofh t¥heir confinement

I n t heomeausdt s hawen g teijdehedtlieladenad es t o mnhiegrcadtnidoint i o
det efotri on some cases, condiudong!| ¢epmdl &b ot)s t h
malgabe e@ampl eoars arnets t tdhiedyamoet nttue oproce®as viloéati on
SupremenCteattserd a case aboutldpseoir i ateecdededmnodi oahoi
privacy are inherent incidents of cdeenfeinndnoennt i r
interferes 'witumdehstdeadabheedesire to |ive as c¢
little restraint as possible during confinement
detentponi sh¥M®@nher oweveées, have ruled unconstitu
i mmi grcatmifamement t huatr earse rsdrrihtei acsu ltabrd ydepri vati o
caaed other b¥sic necessities

I
(

38SeeCastro v. Dep’'t of Homeland Sec., 835 F.3d 422, 449 n.
‘“pl enaery’ pdooes not mean Congress or the Executive can subj e
aliens to inhumane treatment.”); Kwa i Fun Wong v. I NS, 373

appears determinative of tpeoceduralrights of aliens with respect to their applications for admission. The entry

doctrine has not, however, been applied, by the Supreme Court or by this court, to deny all constitutional rights to non
admitted aliens.”) (eAgmebaysi sGonmnzatiegindbp;, FM8dtibni8z 623 (5
however, no identifiable national i ChitThon Hgo v. iINS,t192&8Bd j ust i fy t
390, 396 (3d Cir. 1999) (“ Ev e mseaafthed-ifttt Amendiraeintlared isghusi en is a ‘' p
entitled to substantivdueprocess ” ) (ci ting Wong Wing v. United States, 163 |
Cannatella, 810 F.2d 1363, 1374 (5th Cir. 18e8i@by (“[ W] hatev
virtue of their status, they are entitled under the due process clauses of the fifth and fourteenth amendments to be free

of gross physical abuse at the hands of state or federal o
329n reviewing challenges by arriving aliens to theditions of their confinement, some courts have applied more

rigorous standards than those generally applicable to pret
“the malicious i nf BeeAdtas voNelsam,f9lFc. r2ude |1 5t5r2e a t1ndebmdt ("1 1t h Ci r . 199
all egation of ‘gross physical abuse’ or intentional and ma
838 F.2d 800, 803 (5th Cir. 1988) ( ‘washmelicisuslyinflietedapors al | eged
them nor that they suffered gross physical aSeaiatse . They sta

Margaret H. TaylorPetained Aliens Challenging Conditions of Confinement and the Porous border oéttayPI
Power Doctring 22HASTINGSCONST.L.Q.1 08 7, 1149 Adbh9li8eMeding éxFaetaddanguage from
[the Fifth Cir cbluynhchtdsetad @siallydighcthreshold for exclndable aliens seeking to
challenge the conditonsofhei r confi nement . ” ) .

305eeDahl an v. Dep’t of Homeland Sec., 215 Fed.Appx. 97, 100,
some of theonditionsDahlan described were undoubtedly unpleasant, he did not show tbanhthigonswere

excessiveim el ati on to the prison’s inter daention h) makEdwali s ng. secu
Johnson, 209 F.3d 772, 778 (5th Cir. 2000); (holdingthat 35y di sci pl i nary segregation did r
process rights); Nguyen v. B.hd., 435 F. Supp. 2d 1109, 1115 (D. Or. 2006) (ruling that use of electronic monitoring
bracelets under ATD program did not violate aliens’ consti
1244 (S. . Fl a. 200 2P)et(i“tWhoinleer ’tsh ep rceovni doiutsi odnest eonft i on may hav
conditions are not constitutionally requir d&ddHYTEG,RPRWKHU v.
groundsNo.996 950, 2000 WL 20591 (eretthe lo@ingise, cohstant.lightlbad odaz an@low ( “ H
room temperature plaintiff cites, while undoubtedly unpl ea
plaintiff’'s -CeperewmINS, 838 F.Sypp. 1582)1684i(lx Kan. 1995 “ Al t toodiiandh t he

described by plaintiff are indeed harsh, it is apparent plaintiff's essential needs of food, clothing, shelter, and medical

care were provided. ") ; Il masuen v =7 (MDJIel9d5) (Mloghatd91 C 5425, 19
conditions of confinement did not violate due process even
recreational activities were limited, and detainees were occasionally deprived of personal hygiene items and exposed to

dirty mattresses).

331Bell v. Wolfish, 441 U.S. 520, 537 (1979).

3325ee e.gPoe v. Kelly, 878 F.3d 710,7222 (9t h Cir. 2017) (upholding district c
requiring Border Patrol agents to provide adequate bedding and personal hygiene to aliens withimdf2 hour
detention); Belbachir v. Co. of McHenry, 726 F.3d 975,-83(7th Cir. 2013) (ruling that failure to hospitalize or

D
n
9

p
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As miomor 3QRBENWet | ementt pbosei dplpy emaapeted et ai ned
oni psafe an'd ascadHATitgPRPEYVt|I ementt Radtslost @emeed es
facidaompleys with appli d¢abvise asidcaoideeisdidiplvd vwealafsar e
serviincclsuduhgne menddi ceadli*tcaarfeew i mé&edercas, di stri ct
court oveRUEHKNVMartunleend tvh atitaiddd@® BeHVE | b yne n' t
exposingomsmbssanddrd conditions.

Addi ti onaltlhyr, o Comgagergd ppH saamipamasned certain requir
the conditions ofCdared hatdisr @@BtPefoor dredx@dnptl et ,hei r
compliance with appltiacndlluad bd eatse [t thaewo dP BfNaDSp)1 o ¢ iyd e
certaidretetnfedrmbhedr mati ame iawvelradiendg ength of dete
instiancwan cihndi vi duanDH®&ss téfd ¢yd. whi | e

Thuwsh,ifleeder al statgeteaesdaflthpedgisktyatnidarsds for i mmi g
det enthieogomagner {t agwinstraheatisr @eat ment of detained

place alien on suicide watch implicated alien’s due proces
Supp. 2d 558, 58B2 (E.D. Va. 2011)yacated on other groundslo. 3:10CV867/HEH, 2012 WL 12931710 (E.D.

Va. Jan. 12, 2012) (ruling that prison official and medical staff unreasonably withheld medical treatment from alien

detainee); Rosemarie M. v. Morton, 671 F. Suppl2ti, 1313 (M.D. Fla. 2009) (concluding that alien likely

established that ICE officials were deliberately indifferent to her serious medical condition); Haitian Centers Council,

Inc. v. Sale, 823 F. Supp. 1028, 1044 (E.D.N.Y. 1993) (ruling that failysemtade access to medical treatment

violated aliens’ r i-Hpeimander o Medae 6850 Sopp.€1488, H52CMr Galn 19&8%

D I1,9®® F.2d 549 (9th Cir. 1990) (ordering former INS to provide Salvadoran detainees with legalsnaimess to

counsel and paralegals, and access to telephones, and barring agency from placing detainees in solitary confinement

without hearing).

333 SeeStipulated Settlement Agreement, 1 12.A, Flores v. Reno, No.GA688RJIK (Px) (C.D. Cal. Jan. 17, 1997).
Specifically, *“[flacilities wil!l provide access to toilets
assistance if the minor is iteed of emergency services, adequate temperature control and ventilation, adequate

supervision to protect minors from others, and contact with family members who were arrested with thddninor

334 Seed. Exhibit 1. As discussed in this report, DHS hesently published regulations (set to go into effect on
October 22, 2019) that purport to adopt these standaed@dpprehension, Processing, Care, and Custody of Alien
Minors and Unaccompanied Alien Childred, Bed. Reg. 4892,44,52729, 44,531, 44,5834.(Aug. 23, 2019(to

be codified at 45 C.F.R. pt. 410 addition, ORR, the agency responsible for the care and custody of UACs, has
created its own standards for sthibensed ORRunded facilities SeeORRGUIDE: CHILDREN ENTERING THEUNITED
STATESUNACCOMPANIED, http://www.acf.hhs.gov/orr/resource/childrenteringthe-unitedstatesunaccompanied
(published Jan. 30, 2015).

335 SeeFlores v. Sessian No. CV 854544 DMG (AGRXx), 2017 WL 6060252, *12 (C.D. Cal. June 27, 20dppeal

dismissed__ F.3d __, 2019 WL 3820265 (9th Cir. Aug. 15, 2019); Flores v. Johnson, 212 F. Supp. 3d 864, 882 (C.D.

Cal. 2015),DI11G LQ S DUW 828 HXBE3AhLiS BOUa)finding that minotis CBP custodyvere exposed

to cold temperatures, overcrowded conditions, inadequate food and water, inadequate hygiene, and poor sleeping

conditiond. In addition to overseeing tiidores Settlement, the U.S. DistrictoQrt for the Central District of

California has presided over a separate class action | awsu
the detention and removal of Salvadoran nationals seeking asylum. GHantesdez v. Meese, 685 F. Supp88

(C.D. Cal. 1988),D | | 9® F.2d 549 (9th Cir. 1990). In 1988, the court issued a permanent injunction requiring the

INS to provide detained Salvadoran aliens with, among other things, legal materials, access to counsel, and access to
telephones, and barring the agency frontipig aliens in solitary confinement without a heariloigat 151+13. In

2007, the court | argely denied the government’s motion to
decision. Oranteblernandez v. Gonzales, 504 F. Supp. 2d 825.(CdD. 2007),D | |, B&EL Fed.Appx. 625, 2009 WL

905454 (9th Cir. Apr. 6, 2009). The injunction thus remains in place to this day.

336 See e.gH.J. Res. 31, 116th Cong. (2019) (enactedR. Rer. No. 1169, at 47577, 47980, 48283 (2019).
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(OODPI UEUDOOQuwW#I UEDOI UU

Gener alilsys aniunmagedmi nwart rmadiia,ye arr est and detain an
det er mi nathiedarheabdlhtbeal efmpo mbdbhéd&PeBiuité d adt a

alni é BULRMLQD® W XYW&GE or | oocfafli cleagyfse e(gLfEpOicst mant al i ¢
arr ebsyt ddoc all Chp otrha kcee )oud s tt itk rad u g atrihenmiu ge av i on
det @¥Amri mmi gration detaineadiviishe@s dBEOsment nbgr &t
in individutaH&@H i &@&mne dvéhtoan ni ng, and requests the

t hat coutdmbaai |l (eage, hol di nngg tbh&E reelleeeans i thegmp o r &
the &1 ien).

| CE&predecessor adleonncgy ,i stshuee d NdSet ahianer s f or pot ent
criminai”Evestodyly, in 1986-DrGgndb¥wki Abacted ¢t}
among other tahithmgs, zexdpltihei tulsye of dweémeners for
arresotredvi ol ating co’€robihgdt Budbsaanberiaws.as w

l
i mmi gration enforcemenditNBSp ome it gvaoe p dreaagt uelhaet il NAs  t
omMet a,i n,eres governing aliens arrested for control
governing aliens arred$®ed 1f9®0r7, o0 tt theer |1 dNSi miem ggle do fbf
intg a@ama that regul ation i s73%tTuhrer ednettlayi nceord irfeigeud a
as amended, provides the foll owing:

3378 U.S.C. § 1226(a); 8 C.F.R. § 236.1(b)(1). In some cases, the agency may arrestithaliéa warrant,
including if an immigration officer has “reason to believe
likely to escape beforewarrant can be obtained. 8 U.S.C. § 1357(a)(2).

3388 U.S.C. § 1357(d); 8 C.F.R. § 287s&eMorales v. Chadbourne, 235 F. Supp. 3d 388;-992D.R.I. 2017)
(noting that state and local law enforcement agencies may receive requests to transfer grisomeégsation
authorities fimmgratenvs o | mdtoerst iaale being held by them on state

398 C.F.R. § 287.7(a).

The first reference to “immigration det awhen¢heBd) i n feder al
issued regulations addressing the parole of prisoners subject to depoBa#erescribing Regulations of the United

States Board of Parole and Youth Correction Division of the BoarHe@7Reg8487 Aug. 24, 1962). Later

regul ati onsleplos ¢ at & foSee, aglonirdl Qustadg, Cdre, Treatment, and Instruction of

Inmates, 4Fed. Reg47,168 (Oct 22, 1982) See alsdssuance of Immigration Detainers by ICE Immigration Officers

11, U.S.IMMIGRATION AND CUSTOMSENFORCEMENT(Mar. 24, 2017)
https://www.ice.gov/sites/default/files/documents/Document/2017/12Qxdf( “ The wuse of i mmi grati on d
however, long prelates any reference tietainers in the statute or regulations. In fact, the former [INS] first used the

[detainerf Form2 47 as early as 1952. 7).

341 SeeAnti-Drug Abuse Act of 1986, Pub. L. No. 1880, § 1751(d), 102 Stat. 4181 (1986).
3428 U.S.C. § 1357(d).

343 SeeDocumentanRequirements: Nonimmigrants; Waivers; Admission of Certain Inadmissible Aliens; Parole
Judicial Recommendations against Deportation Proceedings to Determine Deportability of Aliens in the United States;
Apprehension, Custody, Hearing, and Appeal Fieldd®@ffi; Powers and Duties: Final Rule, 53 Fed. Reg. 9281; 9283

84 (Mar. 22, 1988). In response to claims that the detainer regulations exceeded their statutory authority under INA
Section 287(d) because they were not limited to aliens arrested for congrdiigtdnce offenses, the INS argued that

the regulations were based on the agency’'s “gener al author
Enhancing the Enforcement Authority of Immigration Officers, 59 Fed. Reg. 42,406, 42,411, 42,4187AL@P4).

Thus, I NA Section 287(d) “places special requirements on t
controlled substance offenses, but doeddat42@llSeedlsomi t t he ge

Comm. for Immigrant Rights of Sonoma Cnty. v. Cnty. of Sonoma, 644 F. Supp. 2d 1177, 1199 (N.D. Cal. 2009)

(“[ The court reads the | anguage of [I NA Section 287(d)] as
detainers for a violation of anyderelating to controlled substances, not as expressly limiting the issuance of

i mmi gration detainers solely to individuals violating | aws

344 Seelnspection and Expedited Removal of Aliens; Detention and Removal ofsAlzanduct of Removal
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Any authorized immigration officer may at any time issue a FeR#7, Immigration Detainer

Notice of Action, to any other Federal, State, or local law enforcement agency. A detainercsserves t
advise another law enforcement agency that the Department seeks custody of e seiethyin

the custody of that agendgr the purpose of arresting and removihg alien. The detainer is a
request that such agency advise the Departrpént,torelease of the aliein orderfor the

Department to arrange to assume custodgituationsvhen gaining immediate physical custody is
either impracticable or impossibi.

The refukrathestnbuecpton i s sdea @i éled O haa | | mai ntain cu
of the alien for a "peryiolnd ndte ttd mex ovcheedh 4 & eh cadri
ot hebwiener(ekehasatdmrgd &8y s, Sunadabyasc,itlaimdagstie@elri ddys)

C U s tt cbdCyEs.

Al t houdgeht atiengeurl at i on i rfishalulc tma itfidda i alnEdasdsit eord,y
revi ewo nhgad vse ¢ dhnesdé g wlaat iben ngrpé hmirs s hé¥d@& omandat or )
examphe, Thi r dr eCaisrtodnteeiide h agalll lag | a“ndceagtidedsit § A
Sectiomno287 hodt ateggqudEmxedetai n al i ens, sarbd etchhatt o r
DHS (and the)f poptn@tceggyheNiBt s have cofirsequeesdt sdet ai ne
rather than THmdateo rTyhi arda edsi@ltcdud tt da@arsst rui ng i mmi
detainers asrmanadtbaeany  ommahdeei necg pTerst lobf t he
Amendmentprowhibchs the federal government from cc¢
enforce a f esdreaeid regul atory

As a ofewsdiitadinalt od ddee toani ner L E ©R D(l baute¢ieadm,o blt G &

N rn

about 'anr al eaammde hdaaltde t he al il €HGp etelhé nget massi ee
nature of$omdtadienamnd, | ocalesjtecrminpekidamiceEsasvnikav e
except in |Iimited ci rbeeems tcamrovdmrt (eeh aggr.ge d hwei talH iar

Proceedings; Asylum Procedures, 62 Fed. Reg. 10
detainer under this section shall be governed b

58 C.F.R. § 287.7(a).

3461d. § 287.7(d)see alsdEP T OF HOMELAND SEC., IMMIGRATION DETAINER—NOTICE OFACTION (Form +247),
available athttps://www.ice.gov/doclib/secirmommunities/pdf/immigratiometainesform. pdf

347 SeeGalarza v. Szalczyk, 745 F.3d 634,642 (3d Cir. 2014); Ortega v. U.S. | mmig
F.3d 435, 438 (6th Cir. 2013); Liranzo v. United States, 696 ¥8, 82 (2d Cir. 2012); United States v. UrRies,

558 F.3d 347, 350 n. 1 (4th Cir. 2009); United States v. Female Juvenile, A.F.S., 377 F.3d 27, 35 (1st Cir. 2004);
Zolicoffer wv. u. s. Dep’t of Justi cey. ChHaidler, 9%aF2d11643 8, 540 (5t
1105 n. 3 (5th Cir. 1992)). With respect to I NA Section 28
that statute as permissive rather than mand®&dvermmgnt obser vin
by responding toequestf or i nf or mati on about when an alien wil.l be rele
States, 567 U.S. 387, 410 (2012) (emphasis added).

348 Galarza 745 F.3d at 64812.

3491d. at 64344. For more discussion abdhe Tenth Amendment and the acsimmandeering doctrine, SERS
Report R4479536 DQFWXDU\" -XULVGLFWLRQV )HGHUDO 6WDWH DQG /RFDO 3ROLFLH

350 SeeMorales v. Chadbourne, 793 F.2688,21415 (1st Cir. 2015) (“Thus, the sole pLt
request the continued detention of an alien so that ICE officials may assume custody of that alien and investigate
whether to initiate removal proceedings against her.”).
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crif®pspite t heseyernestarkiesgtsidalngse g a rChleet shse ro fa w
federal, state, | ocal, "wi tthdedtbailengefte EO] regul ar |\
Whi |l e DHS awetghud namiz gorchastt iad mr eerms vdaldiieen scr i mi,nal cust
courts halVVegatdchakbdandgesiedmdefiemost woat a

ot hebwiewne rferl em scerdi mi nal custody (e.g.,, bount bail,
who r emaime dditrag ntedei r transfer to | CE.

For exampl é CEi nstlhesdpared aa sn“etrehsmesr o.en Waok eb eallii eevne

was subj ec¥®¥Busm mee movianltv.a |, @aae dit or y or constitut
groutnidsgéisdet haneamsrebip alsiedElpr esentan i &lnisermbout
remov aolri itmditeyiodn an i nvesti gammiogrsad eto®RUEQRI i en

Y 1DSRefL¥d&rmRa l di stri st i sswratncreu lodd at ettt ali G r wi
admini atrast veaadtants textcletemd ¢r atuhh heoir NA gy
demenationl wabt kehg to escapabldied m¥Eenmedvarr ant
ORUDOHV Y &KIDGERXU®HMOIl ved the det entthieonFiorfsta nat u
Circui tadheetlac onhetregait tnuetweu a diehees tF o inrdtmie nAmues a n @ e
sSsupporptreoch abbylod ¢ &es @é meWADid RUHOODQD Y 1REOHV &RXQV
f erdal di str i cat dcedcuriatn e enlgds atnh &ttoh abte laiseuvhe] eeh t ®
remo‘dabks not prowaldley ascbihdetli aiutt amaseakbi an
“particul ari"aedt ds sleisksaleint0®d of escaping

351See e.g.CAL. Gov' T CoDE 8§ 7282.5(a), 72844.6(a)(1) (West 2019) (barring compliance with detainer requests

unless alien has been convicted of certain enumerated cribres)co, ILL., MuN. CoDE 8§ 2173-05, 2173-042

(2012) (barring compliance with detainersesd alien has been convicted of a felony, has a felony charge pending, has

an outstanding criminal warrant, or is a known gang mem8ex)FRANCISCQ, CAL., ORDINANCE ch. 121, § 121.3

(2013) (“A law enforcement o fédbasisiofan immidgratidn Hetamer afterdhatt ai n an i n
individual becomes eligible for release from custody. ") ; K
(honoring detainer requests only for “iwmdiweduahs wihpechéaye
the types of crimesgompare withFLA. STAT. ANN. 8 908.105 (West 2019) (requiring compliance with detainer

requests). For further discussion about “sanctuary jurisdi
authorities in general, s&RS Report R4479%6 DQFW XDU\" -XULVGLFWLRQV )HGHUDO 6WDWH DQ
Related Litigation

352 See Issuance of Immigration Detainers by ICE Immigration Offisapganote340, at{2.3.

353 SeeMemorandum from John Morton, Director, Immigration & Customs Enforcement, to All Field Office Dirs., All
Special Agents in Charge, and All Chief Counsel Regarding Civil Immigration Enforcement: Guidance on the Use of
Detainers in the Federal, State, Local, and Tribal Criminal Justice Systems (Dec. 21, 2012),
https://www.ice.gov/doclib/detentiereform/pdf/detainepolicy.pdf In additi, the alien must have had felony or

certain specified misdemeanor convictions, had a previous history of immigration violations (e.g., unlawful reentry into
the United States), or otherwise posed a significant risk to national security or public sgfesuépected terrorists,

gang members)d.

354 See e.gMorales v. Chadbourne, 793 F.3d 208,21 (1st Cir. 2015); Orellana v. Nobles Cty., 230 F. Supp. 3d
934, 94546 (D. Minn. 2017); Moreno v. Napolitano, 213 F. Supp. 3d 999,4@®8N.D. Ill. 2016)

355Moreng 213 F. Supp. 3d at 106@9. The court determined that being detained pursuant to an immigration detainer

constitutes an arrest, and that a potentially removable alien held pursuant to a detainer could not be deemed likely to

evade ICE to justifthe arrest without a warrard. at 1005-08; see als® U.S.C. 8§ 1226(a) (generally requiring

warrant for an alien’s arrest and detention), 1357 (a) (2) (

356 Morales 793 F.3d at216l8. Theourt construed the “reason to believe” stan
U.S.C. 8 1357(a)(2) as being the equivalent of the constitutional requirement of probablé&dcat246.

357 Orellana, 230 F. Supp. 3d at 9456 (D. Minn. 2017)see alsdMirandaOlivaresv. Clackamas Cty., No. 3:1&-
02317ST, 2014 WL 1414305, *11 (D. Or. Apr. 11, 2014) (ruling that probable cause was not established24fiere |
form stated only that an investigation had been initiated to determine whether alien weistsubjaoval)compare

with LopezLopez v. Cty. of Allegan, 321 F. Supp. 3d 794, 800 (W.D. Mich. 2018) (ruling that no Fourth Amendment
violation occurred because detainer form set forth probable cause that alien was removable and the form was
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I n respomr®erutlo ntghse s260 CE eow e artnd dg r age ui i odne™fdienteasi ner
Among ot hetoG@Hhinegstabli sh probable cause to bel
alien who is removabl e dirmgn a. Hiberlhhidet cemi Berat es be
mu £to me ewitthher an admi niosrt raa twiawer aanrtr eosft rwanrorvaant (i
beeneroerddnogednéy an autho®®ized | CE officer.

DesdiCtkeevide ¢ dpionlgircsyo me clhoaitrtiesh dielee Four t h Amend mer
i mmi gratienpgdet akedebgygt lpato barbd b wsealdidbsnnot justi fy
t he 'scloingrderuedti on by sthadtesot hltoeal sLpO®babl e c
has commULRae XD @ vyé ng t hose LEOs &ccbrasmisnatlo det ai
prose®dhierswel anlgasr gaf pbé@d Supre2nfedl €oiugiton i n
SULJRQD Y 8QLWHG ccMeDVeH\W t ¢ hat aptou ti ec eauwntfH cartiezriand y t c
ar raens tesluisepre ct erde mdv bleliengwas preempted by feder al
gave the authorityntoabvetémebgciavi®Bhd mibgrartriso
courtsbheecadsma €6 andgenoecktaalt kkygChse a utchiovriilty t o enfo
immi gr at,tdireyhahesg! d aumn dalrii emmi d e & auind éerts & @ a
indepbadeésmab probabl e daougaesdtideyt crhu®d detenti ol

accompaniedy an administrative arrest warrant).
3%8 See Issuance of Immigration Detainers by ICE Immigration Offisepgranote340.
3%91d. at 1 2.4. The probable cause mustdased on (1) the existence of a final order of removal against the alien; (2)

the pendency of removal proceedings against the alien; (3)
match in federal databases indicating that the alisnisb j ect t o removal; or (4) the alien’
other reliable evidence showing that the alien is removablat 15.11 CE “ may not i ssue a detainer

initiation of an investigation to determine whether the subjectisa rerm b | e Id.atl{§ 26n5.1" Further, probable
cause is not established “solely based on evidence of fore

the alienld.
¥0|d,at 9 2.4, 5.2. However,carfngtaspume dustodyooktite @lireveathinedp poarsoé Nt t hat
when he or she would otherwise be released, thed | CE i mmi gr
at|2.7.
361SeeCreedlev. MiamDade Cty., 349 F. Supp. 3d 1276, 1304 (S.D. FIl a.

has committed a civimmigrationviolation does not constitute reasonable suspicion or probable cause of a criminal
infraction’ a juglify @ FbuetmAenéndrmees eciaznunroet. ” ) -Agujlar . MariongCtyL o p e z
Sheriff’'s Dep’t, -Z8(8.D.Ihd. 20370)pAbrigv.3al 2955-9Supp.93d §74, 880 (M.D. Tenn.

2018) (“[T]lhe *seizur e’ immifratianviolationscanfviolate thEauahAmendments uspect ed
when conducted under color of state law, because the predicate for a seizure is probable cause that the arrestee is

committing or has committed a crime, and it is not a crime for a removable alien to pgegsnt in the United

St at kopezAgjilar, 296 F. Supp. 3d at 976 (“But even in cases wher
believe a noncitizen is deportable for a civil immigration violation, such probable cause, without more, does not justify

the seizure of a person under color of skatew. ” ) ; Ochoa v. Campbell, 266 F. Supp. 3
(“[ Tl he predicate f ordetaininggpprson, s absentmben potice stdp @ persanlbased[ore ]

nothing more than possi bl e «cfdeoplearel.Wells . eMércoB8&BIN.Y.H3d Uni t ed St
518, 529 (N.Y. App. Div. 2018) (holding that there was no

i mmi gration | aw violations. ") ; Lunn W) (sa@®. mmonweal th, 78 N.

62SeeAr i zona v. United States, 567 U.S. 387, 410 (2012) (“Co
may not make warrantless arrests of aliens based on possible removability except in specific, limited circumstances. By
nonethéess authorizing state and local officers to engage in these enforcement activities as a general matter, § 6 creates

an obstacle to the full purposes and objectives of Congres
363See LopeAguilar, 296 F. Supp. 3dat9#34 ( “Such det éhti imbmeexceedcsmshances’ in
officers may enforce federahmigrationl aw and thus violates ‘t heArizoggbb7fem Congr es:

U.S. at 408)0Ochog 266 F. Supp. 3dat125884 ( “ Communi cati on and tatganglecalat i on bet we
officials onimmigrationmatters is clearly permissible, but the role state and local officials can take in such matters is

I i mi t ed Arizogng §6¢U.S. at 41412);Lunn, 78 N. E. 3d at 522 (“Signmnggicantly, t
brought by Federaimmigrationauthorities to remove individuals from the country are civil proceedings, not criminal
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the addhoiu®sal 438
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Amendment. Some courts bhaveumedgt dd admalby detcaus er
an &l ireefmovability twoodwadiwidherconhis &g pa dibaths le

cause of crbiemiomreal aabcetailpsiktlly ma yt r aGievh er hao | CE
considers deaet aipnedfitfso rttos bteo arrest and remove ali
Crimae, splopi ninohmeoacni tr c umst anc ebse whoamoudestt ahianveer s
significant c osnseengfuoerncceense nftorpollCEcfes i n differen

"OOEOUUDOO
DH$ e ne h asbul bys taauntthitvanli daglt iawhnos ar e sub jBadt tthe r emova
goverl rmiwshedtei on mdig/p @n dtifhreegy inr ¢ u ms t (aln)c evsh e ti mecrl udi

t he alien iasdnsiedegkitiamngt h e i WhHaiat ebde ent al taewsf uolhley ad mi t |
count () the type of rtemeo viadl i ppimafcBepdedhagbei nt wb i e
has committed speci+kiatdedriamtnali tgr (d)r whiesher
falls within some otherf ddreat egbirgnsudnecg¢5) owlsetel
beingrhdlod mad r emovabheenm oaredwmdvadisi srawasti ng
effecbtiat heor éoval

Typically, DHS mawye delhadeod anhli ene makal proceedi nc
t he al i gnhliosn dronhkder q wuwon daent cog rdiez a rogf € nsdui pnegr vtihsei o n
outcome of t R%Ysne sprnoec eceackiersgs.such as those invol
prosecutArioongs. " he $Swmpreme Court noted that “[f]leder al |l aw s|
officersmayer f or m t he functions of an i mmigration officer,” and

which authorizes DHS to enter into formal written agreements with states to perform certain immigration enforcement
functions—including the detention dafliens.Arizong 567 U.S. at 408)9. Some lower courts have suggested that

immigration detainers may be permissible, even absent probable cause of a crime, if the state or local LEOs are acting
pursuant to such agreemenaust h aedegyreddle34am Supp. 3datd28 or of fede
04; LopezAguilar, 296 F. Supp. 3d at 973, 978.

364 City of El Cenizo v. Texas, 890 F.3d 164, 188 (5th Cir. 2018).
365|d. at 188. The court noted, moreover, that Texas law explicitly authorized @uidece state LEOS to comply with
ICE detainer requestkl.

366|d. at 188-89 (emphasis in originalkee alsarenorioSerrano v. Driscoll, 324 F. Supp. 3d 1053, 1066 (D. Ariz.

2018) (“Arrests based o-facpilionigaahoh eoldiore—ha/elong beenrrezagrizedairb i | i t y

t he ¢ our Ciy of’E)Cenfzg8D0 Fi3d ay 187).

367 Seel.S.IMMIGRATION & CUSTOMSENFORCEMENT, ICE Detainers: Frequently Asked Questiglast updated June

2, 2017) (“Q: Why does | aeEriticasfar ICE to Heeableatd identify arfel ulthnatehDet ai ner s
remove criminal aliens who are currently in federal, state or local custody. ICE relies on the cooperation of our state

and | ocal |l aw enforcement partners in this effort."”).

3688 U.S.C. 88 1225(b)(1)(B)(ii), (iii)(IV), 1225(b)(2)(A), 1226(a), 1226(c), 1231(a)(2), 1231(a)(3), (a)(6); 1232(a)(4),

(b)(3).

3691d. § 1226(a).
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bi Wbee mdandadteotreyaht panfefloyr d al |l alikbasr edhreaspportu
bond preexrddpuraplc eedamad sr equi t darmpbd tticbe tperdotvieon i s
war r &heedbaivb g | dr ead wisior o r DHSId @ w Bfadri ochet ent i on

f alciitrieegsui re t he perifadi¢ditnieprcs é ont afidamodsegove
conditions ocdscehgtieending@al s ca ceceelsicogisosdwad eer
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370|d., 8§ 1225(b)(1)(B)(ii), (iii)(IV), 1225(b)(2)(A), 1226(c).

3111d. 1231(a)(2), (a)(6)

372 Zadvydas v. Davis, 58U.S. 678, 699701 (2001).

373 Seelennings v. Rodriguez, 138 S. Ct. 830, 836, 851 (2018); Demore v. Kim, 538 U.S. 510, 531 (2003).

374 See e.gPadilla v. U.S. Immigration and Customs Enforcement, 387 F. Supp. 3d 12192322232 (W.D. Wash.
2019),apped docketedNo. 1935565 (9th Cir. July 5, 2019); Pierre v. Doll, 350 F. Supp. 3d 327, 332 (M.D. Pa.
2018); Lett v. Decker, 346 F. Supp. 3d 379,-38 (S.D.N.Y. 2018); Pensamiento v. McDonald, 315 F. Supp. 684,
692 (D. Mass. 2018).

375 See generallfFloresv. Sesions, 862 F.3d 863, 866, 869 (@ir. 2017)

376 See e.gDoe v. Kelly, 878 F.3d 710, 720 (9th Cir. 201BEglbachir v. Co. of McHenry, 726 F.3d 975, 989 (7th
Cir. 2013); Al Najjar v. Ashcroft, 186 F. Supp. 2d 1235, 1244 (S.D. Fla. 2002).

377 See a.,Morales v. Chadbourne, 793 F.3d 208, -21% (1st Cir. 2015); Ochoa v. Campbell, 266 F. Supp. 3d 1237,
1256 (E.D. Wash. 2017).

378 SeeDignity for Detained Immigrants Act of 2019, H.R. 2415, 116th Cong. § 7 (2019); Dignity for Detained
Immigrants Act 02018, S. 3112, 115th Cong. § 7 (2018).

379 SeeHumanitarian Standards for Individuals in Customs and Border Protection Custody Act, H.R. 3239, 116th Cong.
8§ 25, 11 (2019); Stop Cruelty to Migrant Children Act, H.R. 3918, 116th Cong. 8§ 4 (2019);T®horDetention

Standards Act, H.R. 3670, 116th Cong. §8 @019); Dignity for Detained Immigrants Act of 2019, H.R. 2415, 116th
Cong. 88 2, 3 (2019).
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380 Alternatives to Detention Act of 2019, H.R. 532, 116th Cong. § 2 (2019); PROFILED Act, S. 748, 115th Cong.
§ 203 (2017).
381SeeREUNITE Act, H.R. 1012, 116th Cong. 88 5, 11 (2019); PROFILED Act, S. 748, 115th Cong. § 203 (2017).

382 SeeDignity for Detained Immigrants Act of 2019, H.R. 2415, 116th Cong. 8§ 7 (2019); Immigration Courts Bail
Reform Act, H.R. 6097, 14th Cong. 8§ 2 (2016).

383 SeeKeep Our Communities Safe Act of 2017, S. 36, 115th Cong. § 3 (2017); No Sanctuary for Criminals Act, H.R.
3003, 115th Cong. § 4 (2017).

%84SeeCr i mi nal Al ien Gang Member Removal Act, H.R. 98, 116th
Cong. § 2 (2019); No Sanctuary for Criminals Act, H.R. 3003, 115th Cong. § 4 (2017); Stop Catch and Release Act of
2015, H.R. 2942, 114th Cong. § 2 (2015)

385 SeeProtect Kids and Parents Act, S. 3091, 115th Cong. § 2 (2018).
386 SeeNo Sanctuary for Criminals Act, H.R. 1928, 116th Cong. § 3 (2019).
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Appendix.

The foll owing t
detention

Table A -1. Development of Immigration Detention Laws

regi mes
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of thehdevelbpment

: Major Legislative Enactments

Legislation

Major Categories of Covered
Aliensa

Nature of Detention

Release from Custody

Alien EnernresAct (1798)

Immigration Act of 1891
Immigration Act of 1917

Immigration and Nationality Act (1952)

Anti-Drug Abuse Act (1988)

Immigration Act of 1990

IIRIRA (1996)

CRS-58

Aliens who came from enemy countriet & RYHUHG DOLHQV ZHUHK No provision for release from custody

during times of war
Arriving aliens who were excludable

Arriving aliens who were excludable;
aliens physically present in thenited
Sateswho were subject to removal

Arriving aliens in exclusion proceeding:
aliens physically present in thenited
Satesin deportation proceedings; alien
subject tofinal orders of removal

Aliens convicted oaggravated felonies
(upon completion of sentence)

Aliens convicted of aggravated felonies
(upon release from criminal
incarceration)

Aliens in formal removal proceedings

detainedand removed
Mandatory

Generally mandatory

Mandatory for arriving aliens in
exclusion proceedings; discretionary fc
aliens in deportation proceedings and
aliens subject to final orders of remova
(for six-month period after final order)

Mandatory

Mandatory

Generally discretionary

No provision for release from custody

Authorized release of aliens present in
the United Sateson bord (no less than
$500)

Also permitted release on bond for
certain arriving aliens

Authorized release of aliens in
deportation proceedings on bond (no
less than $500) or conditional parole

Required release on supervision of
aliens subject to final orders of remova
after sixmonths

Authorized parole of arriving aliens

No provision for release from custody

Authorized release of LPRs on bond ot
other conditions if they did not pose
threat to community or flight risk

Authorized release on bond (at least
$1500) or conditional parole

of



Major Categories of Covered
Legislation Aliensa Nature of Detention

Release from Custody

Aliens placed in formal removal Mandatory
proceedings who committed specified

crimes or terroristrelated offenses

(upon release from criminal

incarceration)

Applicants foradmission Mandatory

Aliens who have been ordered remove Generally mandatory during initial 90
day period following removal order,
discretionary afterwards for certain
aliens

USA RATRIOT Act (2001) Suspected terrorists Mandatory

Only for certain witness protection
purposes

Authorized parole by immigration
officials

May be released on order of supervisic
after 90 daysf not yet removed

Only if determined not to present
national security threat

Sources: Alien EnerresAct, 5 Cong.ch. 66, 81,2, 1 Stat. 577 (1798)mmigration Act of 189151 Cong. ch. 551, § 8, 26 Stat. 1084, 1085 (18&iryigration Actof
1917, 64 Cong. Ch. 29, 88 16, 18, 19, 20, 21, 39 Stat. 874, 886, 888, 889, 891 (1917); Immigration and Nationality2A&udf. 195No. 8214, 8§88 212(d)(5), 235(b),
242(a), 242(c), 242(d), 66 Stat. 163, 188, 199, 208, 209, 210, 211 (195Drégthbuse Act of 1988, Pub. L. No. 1690, § 7343(a)(4), 102 Stat. 4181 (1988);
Immigration Act of 1990, Pub. L. No. 1849, § 504(a), 104 Stat. 4978 (1990); lllegal Immigration Reform and Immigrant Responsibility Act@ati996No. 104208,
88 302(p 303(a), 305(a)(3), 110 Stat. 30946 (1996); USARTRIOT Act of 2001, Pub. L. No. 1036, § 412, 115 Stat. 272 (2001).

a. This table addresses the generally applicable detention provisions of the enacted legislation. In some cases, these enagtmeerdlso included more specific
provisions dealing with comparatively smaller or distinct categories of aliens (e.g., alierenreamriving aliens believed to liadmissible ohealth or security

related grounds).
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Table A -2. Comparison of Major Detention Provisions

in Current Statute

Statute

Covered Aliens

Type of Detention

Release Options

Availability of Bond
Hearings and Appeal

Availability of Judicial
Review

INA Section 236(a)

INA Section 236(c)

INA Section 235(b)

CRS-60

Aliens placed in formal
removal proceedings

Aliens subject to removal Mandatory
who have committed

specified criminal or

terrorist-related offenses

Applicants for admission Mandatory
who are subject to

removal (expedited

removal or formal

removal proceedings)

Generally dscretionary

ICEgenerallymay release alien
on bond, conditional parole, or
under ATD programif alien is

not a flight or security risk

Alien may be releaseahly for
witness protection purposes

ICE may parole alien for
humanitarian reasons or
significant public benef

If detained, aliegenerally
may request bond
hearing before 1J, and
DSSHDO ,-:V GH

No bond hearings or
appeal

Alien may request 1J
review of whether alien
committed enumerated
offense requiring
detention

Generally no bond
hearings or appeal

But federal district court
injunction currently
requires unlawful
entrants initially screened
for expedited removal to
have access to bond
hearings pending formal
removal proceedings

No judicid review of custody
decision. But alien may seek
habeas review of statutory or
constitutional challenge to
detention

No judicial review of custody
decision. But alien may seek
habeas review ddtatutory or
constitutional challenge to
detention

No judicial review of custody
decision but alien may seek
habeas review of statutory or
constitutional challenge to
detention



Statute

Covered Aliens Type of Detention

Release Options

Availability of Bond
Hearings and Appeal

Availability of Judicial
Review

INA Section 241(a)(2)

INA Section 241(a)(6)

Aliens with final orders of Generally mandatory
removal during 90day removal
period

Aliens with final orders of Discretionary after 90
removal who fall within day removal period
certan classes of

inadmissible or

deportable aliens

During 90day period ICE may
release alien #lien is not
removable on crimial or
terrorist-related grounds (or if
alien has been granted
withholding of removal or CAT
protection and ICE is not
pursuing removato third
country)

After 90-day period ICE
generally must release alien or
order of supewision if not
removed

If alien has not been removed,
ICE may release alien on ordel
of supervision if travel
documents are unavailable or
removal is not practicable; aliel
is nonviolent; ken will not
violate conditions of release;
and alien is not a flight risk

Alien may also request release
on basis that there is no
significant likelihood of remova
in reasonably foreseeable
future

No bond hearings or
appeal

No bond hearings or
appeal

If alien requests release
on basis of no significant
likelihood of removal in
reasonably foreseeable
future, ICE must conduct
review

No judicial review of custody
decision but alien may seek
habeas review of statutory or
constitutional challenge to
detention

No judicial review of custody
decision but alien may seek
habeas review of statutory or
constitutional challenge to
detention

Sources: 8 U.S.C. §8182(d)(5)(A),1226(a)(b)(1), (2) (c), (e), 1231(af2), (3), (6) 8 C.F.R. §812.5, 235.3236.1,241.3,241.4,241.13, 241.14,003.1,1003.19, 1236;1
Jennings v. Rodriguez, 138 S. Ct. at 830 (2@&jk v. Martinez, 543 U.S. 371 (200Bgmore v.Kim, 538 U.S. 510, 517 (2003); Zadvydas v. Davis, 533 U.S. 678, 688
(2002); Padilla v. U.S. Immigration and Customs Enforcen3&@tF. Supp. 3d 1219232(W.D. Wash. 2019)Continued Detention of Aliens Subject to Final Orders of

Removal66 Fed. Reg. 56
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Distribution to District and Sector Counsel: Detention and Release during the Removal Period of Aliens Granted WithholDiefgroal of Removal (Apr. 21, 2000).
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